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Cooper-Hohn v Cooper-Hohn [2014] EWHC 4122 (Fam) (Roberts J) 

The search for genius continues 

See also the new case of: Gray v Work [2015] EWHC (Fam) below 

Facts 

- 17 year marriage, 4 children 

- All wealth generated during the marriage 

- US1.35bn to US1.6bn of assets 

- US4.5bn held through charitable foundation 

- W seeking 50/50 

- H offering 25/75 on account of special contribution + post-separation accrual 

Held 

- Roberts J awarded W 36% - finding in favour of H in relation to special contribution and post-
separation accrual.  

- W’s case on special contribution relied on three points:  

i. the principle is now outmoded given the court’s emphasis on a computational 
approach and the treatment of assets as matrimonial or non-matrimonial, the 
latter often excluded from the sharing principle other than in cases of need: see 
Charman (No 4); N v F; and K v L. 

ii. the parties could have regulated their financial affairs by entering into a pre- or 
post-nuptial agreement which, following Radmacher , would in all likelihood 
be carried into effect. 

iii. the special nature of this marriage and the parties’ agreement as to how each 
would perform and their mutual objectives of deploying their resources to benefit 
the deprived in the world make the concept of contribution inapt. 

- Outmoded? Roberts J considered that the modern approach to computation is moving towards 
an assessment of the nature and character of the assets. However, she stated that this did not 
preclude or avoid the need to consider the factors listed in s 25 of the 1973 Act.  Contributions to 
the welfare of the family are one such factor. 

- The absence of a post-nup: The judge highlighted that neither of the parties had at any stage 
discussed or elected to enter into a nuptial agreement. Roberts J did not consider the absence of 
such an agreement to have any bearing on the impact of the law as it applies to special 
contributions.  

- Special nature of the marriage: Roberts J gave more credence to the third point which she 
considered went to ‘the heart of the case’ being advanced on behalf of W.  The judge considered 
the extent of W’s involvement with the Foundation, her obvious devotion to and prioritisation of 
the family’s needs, and role caring for the parties 4 children. Having done so, Roberts J 
rhetorically asked herself - what more could she have done?  What more should she be expected 
to have done in order to qualify for equal treatment with the husband in terms of financial 
outcome?   

However…  

- Roberts J went on to ask herself the following questions at paragraph [282]: 
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i. Can it properly be said that he is the generating force behind the fortune rather than the 
product itself? 

ii. Does the scale of the wealth depend upon his innovative vision as well as on his ability 
to develop those visions? 

iii. Has he generated truly vast wealth such that his business success can properly be viewed 
as exceptional? 

iv. Does he have a special skill and effort which is special to him and which survives as a 
material consideration despite the partnership or pooling aspect of the marriage? 

v. Would it, in all the circumstances, be inequitable for me to disregard that contribution? 

- Roberts J answered ‘yes’ to each question and went on to consider whether the husband could be 
considered a ‘genius’. She answered this by reflecting ‘If he does not, who could?’  
 

Impact 

- Two readings: Special contribution appears an argument open to the breadwinner/money-maker 
only or a good mother/wife can mitigate the impact of special contribution  

- See also the equally helpful list of Holman J in the case of Gray v Work [2015] EWHC (Fam) at 
paragraph 140: 

 (i) The characteristics or circumstances which would result in a departure from equality have to 
be of a wholly exceptional nature such that it would very obviously be inconsistent with the 
objective of achieving fairness for them to be ignored: per Bodey J in Lambert but quoted with 
obvious approbation by Lord Nicholls of Birkenhead in Miller at paragraph 68. 

(ii) Exceptional earnings are to be regarded as a factor pointing away from equality of division 
when, but only when, it would be inequitable to proceed otherwise (Lord Nicholls of 
Birkenhead in Miller at paragraph 68). 

(iii) Only if there is such a disparity in their respective contributions to the welfare of the family 
that it would be inequitable to disregard it should this be taken into account in determining their 
shares (Baroness Hale of Richmond, in Miller at paragraph 146). 

(iv) It is extremely important to avoid discrimination against the home-maker (the Court of Appeal 
in Charman at paragraphs 79 and 80). 

(v) A special contribution requires a contribution by one unmatched by the other (the Court of 
Appeal in Charman at paragraph 79). 

(vi) The amount of the wealth alone may be so extraordinary as to make it easy for the party who 
generated it to claim an exceptional and individual quality which deserves special treatment. 
Often, however, he or she will need independently to establish such a quality, whether by genius 
in business or some other field (the Court of Appeal in Charman at paragraph 80). A windfall is 
not enough. 

(vii) There is no identified threshold for such a claim to succeed (the Court of Appeal in Charman 
at paragraph 88).  

- In the case above, it was made clear that a spouse can mitigate special contribution with 
arguments about their own non-financial contribution and separately, that being at right place at 
right time does not make one exceptional and therefore merit special consideration 

- Holman J was not satisfied that the husband had made an unmatched special contribution. He 
considered that the wife was a good wife, homemaker and mother and that her willingness to 
move to Japan had enabled the husband to amass the families’ wealth. Neither had the husband 
displayed the exceptional and individual qualities required by the authorities.   
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Matthews v Matthews [2013] EWCA Civ 1874 (CA) 

CA upholds Mostyn’s steer on nominal PPs 

Facts 

- Short marriage (four years), two children: 6 and 3. 

- H plumber, earning capacity of £27k.  

- W worked in compliance; Mostyn J determined she had an earning capacity of £40k in spite of 
the fact that she was out of work for 6 months. 

- W appealed Mostyn J’s refusal to order nominal PPs for the children’s minority. 

Held 

Mostyn J (at first instance) 

- “the statutory steer to a clean break in s25A MCA 1973 should be followed”. 

Tomlinson LJ  

- Emphasised that that courts should be concerned with earning CAPACITY. 

- Emphasised statutory steer towards clean break. 

- Nominal orders are an area of discretion: 

“… so too ordinarily the refusal of a judge to make a nominal order will not be appealable 
because it cannot be shown to be wrong in principle. We are here concerning with an exercise in 
discretion…” 

Lewison LJ 

- “The first task is to consider a clean break…” 

- “…different judges may take different views and none would be plainly wrong.” 

Impact 

- A move towards clean breaks or merely a reiteration that judicial discretion is paramount? 

- c.f. Murphy v Murphy below.   
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Murphy v Murphy [2014] EWHC 2263 (Fam) (Holman J) 

The having of children changes everything 

Facts 

- H 35, W 42, 6-year marriage 

- Settled at FDR, including rate of periodical payments, but did not agree on ‘step down’ or term 

- Case transferred to High Court for determination on residual points 

Held 

- Holman J was not entirely happy with the process adopted, but did not dissent from it: 

“[6]… I am, in fact, left in the somewhat unusual and not entirely comfortable situation of having 
to adjudicate on the two issues that were identified in paragraph 10 as a somewhat abstract 
exercise, when no power has been left to me to make any further or alternative capital adjustment 
at all.” 

- On the subject of step-down: 

“[22] The Matrimonial Causes Act 1973 does not itself make express statutory provision as to so-
called "step down", although, of course, the flexibility and width of the language of section 
23(1)(a) is such that a court can, as it routinely does, make orders for periodical payments which 
may go up or down at various defined points to reflect anticipated future circumstances and, in 
particular, anticipated gain of employment. It is, of course, the statutory duty of the court under 
section 25(2)(a) of that Act to have express regard not only to actual income but also "earning 
capacity", and "including in the case of earning capacity any increase in that capacity which it 
would in the opinion in the court be reasonable to expect a party to the marriage to take steps to 
acquire." So undoubtedly in a situation in which the court is of the opinion that it would be 
reasonable to expect a party to the marriage to take steps to acquire an increase in his or 
her earning capacity, then that circumstance and opinion operates to influence future levels 
of maintenance and, most probably, some identified step down. But the court still has to 
form that necessary opinion.” 

- Holman J decided on the facts here that this was all too speculative ‘and probably not realistic’ 

- Might things have been different if the W had been put in the witness box? H declined the 
opportunity afforded by Holman J and was thus stuck with the W’s evidence 

- A provision had already been negotiated for a reduction in maintenance, upon W finding 
employment, equivalent to 50% of W’s earned (net) income 

- In a passage likely to be quoted in similar cases: 

“[34] Again and again Mr Webster impressed upon me the relatively short duration of this 
marriage. He said, correctly, that I must take into account the duration of the marriage in making 
a judgment as to "undue hardship". He stressed how this wife had always worked until shortly 
before the children were born. He said I should bear in mind the ages of the parties now. That 
actually, in my view, cuts both ways in this particular case. It is in part the fact that this wife is 
already aged 42 and that her children are only aged 3 that makes her future financial position so 
relatively precarious. 

[35] What, frankly, the arguments by the husband overlook is that the having of children 
changes everything. Of course this wife could never have expected a "meal ticket for life" on the 
basis of six years of marriage and two years of cohabitation if there had been no children. Far 
from it, she would no doubt have continued to work at Selfridges, or in similar employment, and 
at the point of the breakdown of their marriage and divorce there would have been a fair capital 
division and a clean break and each would have gone their own way. But the fact of having 
children, and their obvious dependence in this particular case on their mother for their care, 
changes everything, as I have said. The economic impact on this wife is likely to endure not 
only until they leave school but, indeed, for the rest of her life.” 
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SA v PA (Premarital agreement: Compensation) [2014] EWHC 392 (Fam) (Mostyn J) 

Goodbye to compensation? 

Facts 

- 18-year marriage, 4 children, non-pension assets of £3.8m 

- H was a solicitor at Magic Circle firm earning £600k net pa; W had gained articles at a Magic Circle 
firm but had not worked since 1996 

- W claimed her PPs should be significantly enhanced with reference to the principle of compensation 
as enunciated by the House of Lords in McFarlane. 

Held 

“[68] With all due respect I totally disagree that this is a compensation case. The wife had no appreciable 
track record by the time she gave up work. It is not even known what she was earning when she quit, let 
alone whether they were high earnings. It is impossible to speculate where she would be now had she made 
different decisions at that time. She now says that she would prefer not to return to legal practice but would 
like to be a novelist. Why should I assume that she would not have made that decision in a completely 
different counterfactual scenario back in 1995? The way this case is put shows just how impossible it is 
both in terms of logic and concept to apply the principle of compensation.” 

Impact 

- Mostyn J conducted a detailed analysis of the compensation element of the McFarlane judgement and 
concluded: 

“[24] I confess that I find the theory to be extremely problematic and challenging both conceptually and 
legally.” 

- “Exceptional facts” of McFarlane emphasised. Particular importance was attached to the fact that for the 
first 8 years of the 18 year relationship W’s earnings equalled and sometimes exceeded H’s. 

- Mostyn identified five “difficulties” with compensation claims: 

1. The language of HOL speaks of “handicap”, “sacrifice” or “suffering a loss”. 

“[28]… I entirely accept that such freely made choices may supply a “sound rationale” for a 
needs-based periodical payments award but I do not understand how it supplies a rationale for a 
periodical payments award that supplies a “premium” above need (see para 140) or for an 
“element of her claim not directly affected by the use she makes of her resources” (see para 99).” 

2. Compensation claims require the court to make “extraordinary counter-factual findings”. 

3. The exercise is highly arbitrary. Charles J observed in the McFarlane variation proceedings 
at para 121: 

“[121]…Whatever the income or earning capacity that is given up [whether large or small], the 
choice and the support given to the family, and the husband’s career success and earning capacity 
would effectively be the same.” 

4. Mostyn J said it was extremely difficult to compute rationally, let alone predictably, a 
compensation premium: i.e. the amount over and above needs that W should receive. 

5. In Mostyn’s view, the ultimate award to Mrs McFarlane was no more than a conventional 
needs based exercise.  

“[35] It is hard to identify any case where compensation has been separately reflected as a 
premium or additional element.” 
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- Paragraph 36 – expresses principles of compensation to take forward: 
 

i. Only successfully invoked in rare and exceptional cases. 

ii. Court will need “near certainty” that W gave up very high earning career. 

iii. Will need an appreciable track record in that career.  

iv. Compensation is to be reflected by fixing W’s PPs towards the top end of the discretionary 
bracket. Premiums or additional elements ought to be avoided. 

Impact: 

- A helpful critique of compensation but remember, the principle derives from House of Lords 
authority so it is not over.  

- See Coleridge J and CA in recent decisions of H v H [2014] EWHC 760 (Fam) and H v H [2014] 
EWCA Civ 1523 for recent application of compensation. 

- See also older authority VB v JP [2008] EWHC 112 (Fam) where it was said that: 

“any element of compensation is best dealt with by a generous assessment of her [the wife in that 
case’s] continuing needs unrestricted by purely budgetary considerations, in the light of the 
contribution of the wife to the marriage and the broad effect of the sacrifice of her own earning 
capacity upon her ability to provide for her own needs following the end of the matrimonial 
partnership.”  

In other words, invite the judge to be generous to her on her budget. 
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SS v NS (Spousal Maintenance) [2014] EWHC 4183 (Fam) – Mostyn J 

 ‘A pen dipped in vitriol’ – some definitive guidance on spousal maintenance 

Facts 

- W 39; H 40; 3 children, 11, 9 and 7. 

- 6-year marriage with prior cohabitation. W sought: 

a. £60,000 per annum in spousal maintenance for 27 years.  

b. No section 28(1A) MCA 1973 bar. 

c. 30% of H’s net bonus after deduction of school fees/university costs, capped at £70,000 
per annum. 

- H offered: 

a. £24,000 per annum for 12 months falling to £18,000 per annum for a further 4 years and 
then falling to £12,000 per annum for 6 more years  

b. Section 28(1A) MCA 1973 bar.  

c. 20% of any net cash bonus received for the next 3 years, capped at £18,000 per annum. 

- The actual outcome matters rather less that Mostyn J’s discussion of the law on maintenance. 

Held 

- Throughout, Mostyn J emphasised the importance of enabling the parties to achieve financial 
independence and that the court’s should look to alleviate needs generated by the marriage.  
 

“[31]... For my part I find it difficult to see why it is just and reasonable that an ex-husband should 
have to pay spousal maintenance or enhanced spousal maintenance by reference to factors which 
are not causally connected to the marriage…” 

- Of particular interest was Mostyn J’s dicta in relation to the wording of the statute in respect of 
“undue hardship”, as opposed to all hardship: 
 

“[28] Parliament has already intervened here, but only to a limited extent. The 1984 amendments 
to the Matrimonial Causes Act 1973 by the insertion of s25A(1) and (2) stipulate that spousal 
maintenance should be terminated as soon as it is just and reasonable. A term should considered 
by the court unless the payee would be unable to adjust without undue hardship to the 
ending of the payments. This suggests that Parliament anticipated that a degree of not undue 
hardship in making the adjustment is acceptable.” 

- Mostyn J provided a helpful checklist at paragraph 46 which identifies the various strands that 
form part of the court’s deliberation in relation to spousal maintenance.  
 

“[46] Pulling the threads together it seems to me that the relevant principles in play on an 
application for spousal maintenance are as follows: 

i) A spousal maintenance award is properly made where the evidence shows that choices 
made during the marriage have generated hard future needs on the part of the 
claimant. Here the duration of the marriage and the presence of children are pivotal 
factors. 

ii) An award should only be made by reference to needs, save in a most exceptional 
case where it can be said that the sharing or compensation principle applies.   
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iii) Where the needs in question are not causally connected to the marriage the 
award should generally be aimed at alleviating significant hardship. 

iv) In every case the court must consider a termination of spousal maintenance with 
a transition to independence as soon as it is just and reasonable. A term should be 
considered unless the payee would be unable to adjust without undue hardship to the 
ending of payments. A degree of (not undue) hardship in making the transition to 
independence is acceptable. 

v) If the choice between an extendable term and a joint lives order is finely balanced 
the statutory steer should militate in favour of the former. 

vi) The marital standard of living is relevant to the quantum of spousal maintenance 
but is not decisive. That standard should be carefully weighed against the desired 
objective of eventual independence. 

vii) The essential task of the judge is not merely to examine the individual items in the 
claimant's income budget but also to stand back and to look at the global total and to ask 
if it represents a fair proportion of the respondent's available income that should go to 
the support of the claimant.    

viii) Where the respondent's income comprises a base salary and a discretionary bonus 
the claimant's award may be equivalently partitioned, with needs of strict necessity being 
met from the base salary and additional, discretionary, items being met from the bonus 
on a capped percentage basis. 

ix) There is no criterion of exceptionality on an application to extend a term order. On 
such an application an examination should to be made of whether the implicit premise 
of the original order of the ability of the payee to achieve independence had been 
impossible to achieve and,  if so, why. 

x) On an application to discharge a joint lives order an examination should be made of 
the original assumption that it was just too difficult to predict eventual independence. 

xi) If the choice between an extendable and a non-extendable term is finely balanced the 
decision should normally be in favour of the economically weaker party.” 

Impact 

- The objective of maintenance is to enable a transition to independence (if and whenever possible). 
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 Wyatt v Vince [2015] UKSC 14 (Supreme Court) 

How many years can a claim exist? The answer my friend is blowin’ in the wind 

Facts 

- Short relationship: married December 1981 and separated in 1984 

- They had a son, and H also treated W’s daughter from a previous relationship as a child of the 
family 

- W brought up the children and H was not in a position to make any substantial financial 
contribution 

- The parties divorced and a decree absolute was declared on 26 October 1992 

- H’s wind farm business took off in the late 1990s and is worth at least £57m 

- W’s financial circumstances continued to be very modest 

- In 2011 W applied for a lump sum and for interim payments to fund her legal costs  

- H cross-applied to strike out W’s substantive application (FPR 2010 r4.4) 

- At first instance the judge dismissed H's strike-out application and ordered him to make interim 
periodical payments in respect of legal costs 

- H appealed, successfully, to the Court of Appeal 

- W appealed to the Supreme Court 

Held 

- The Supreme Court unanimously allowed the appeal and directed that W’s application proceed 
in the Family Division of the High Court 
 

- Lord Wilson highlighted the absence of provisions for summary judgment in the FPR and went 
on to state:  

“[27] … The learned Lord Justice [Jackson] did not (and could not) suggest that the omission 
from the family rules of any rule analogous to Rule 24.2 of the civil rules was accidental. It was 
deliberate … 

The objection to a grant of summary judgment upon an application by an ex-spouse for a financial 
order in favour of herself is not just that its determination is discretionary but that, by virtue of 
section 25(1) of the 1973 Act, it is the duty of the court in determining it to have regard to all the 
circumstances and, in particular, to the eight matters set out in subsection (2). The determination 
of an application by a court which has failed to have regard to them is unlawful: Livesey (formerly 
Jenkins) v Livesey [1985] AC 424 at p 437, Lord Brandon of Oakbrook.” 

- Both limbs of Rule 4.4 should be construed without reference to real prospects of success. 

o An application can only have "no reasonable grounds" for the purposes of Rule 4.4(1)(a) 
if it is not legally recognizable. 

§ e.g. because there has already been a final determination of the proceedings or 
because the applicant has remarried.  

o Similarly, an application cannot be viewed as an "abuse of process", falling within Rule 
4.4(1)(b), solely on the basis that it has no real prospect of success.  

Impact 

- Scope for strike out applications appears extremely limited.  
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MA v MFP [2015] EWHC 627 (Fam) (Moor J)  

 ‘You have to take your spouse as you find him or her’ – the end of add-back? 

Facts 

- H 62, W 61; 4 adult children; 40 year marriage 

- H became a cocaine addict, spent £230k on treatment 

- H caught with prostitutes 

- Company worth c.£23.1m + dividend of £3m  

- Properties worth c.£3m 

- Parties’ total spend in the period Jan 2012 - Dec 2014 was £3.4m 

Should there be an add-back in respect of £1.5m of H’s expenditure, which included spending on drugs 
and escorts? 

Held 

- Add-backs are a form of conduct argument. As such, the conduct must be of such a degree that 
“it would in the opinion of the court be inequitable to disregard". Or to use the words of 
Baroness Hale in Miller/McFarlane, "gross and obvious". 

- Moor J canvassed previous add-back authorities and found they supported this reasoning in the 
language deployed: 

a. “fritter away the assetb by extravagant living or reckless speculation” (Martin v Martin 
[1976] Fam 335); 

b. “reckless” (Norris v Norris [2003] 1 FLR 1142); 

c. “wanton” (Vaughan v Vaughan [2008] 1 FLR 1108); 
 

“[69] I am going to have to determine whether or not there was dissipation with a wanton element that 
justifies intervention by the court. Findings as to motivation are clearly very important. I do, 
however, accept that a spouse cannot take advantage of all the good characteristics of his or her 
partner whilst disavowing the bad characteristics. To put it colloquially, you have to take your 
spouse as you find him or her.”  

 
- Despite finding that H had spent c.£250,000 on cocaine and escorts, Moor J determined that H 

had not done so to reduce W’s claim. 
 
“[90]… In part he did it because he could not prevent himself from doing it. It was down to his flawed 
character… 
 
[91] Equally, I cannot add-back items of expenditure that were simply extravagant or part of his 
obsession with perfection. I have had the most difficulty with the expenditure on cocaine and 
prostitution. I have, however, come to the clear conclusion that I should not add-back even these items. 
As I have already noted, a spouse must take his or her partner as he or she finds them. Many very 
successful people are flawed. This is true of this Husband. I have decided that it would be wrong to 
allow the Wife to take advantage of the Husband's great abilities that enabled him to make such a 
success of the company while not taking the financial hit from his personality flaw that led to his 
cocaine addiction and his inability to rid himself of the habit. It may have been morally culpable. 
Overall, it was irresponsible. But I find that this was not deliberate or wanton dissipation. It would be 
wrong to add it back.” 

Impact 

- Courts may in future require evidence of an intent to reduce the other party’s claim in addition, 
to evidence that the expenditure was simply extravagant or reckless. 
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Abuchian v Khojah [2014] EWHC 3411 (Fam) (Mostyn J) 
The next round in what ‘solid’ means under Part III… 

Facts 

- Application by H to set aside grant of leave under Part III, which had been granted 
- H an 89 year old Saudi Arabian; W a 63 year old Lebanese lady 
- Parties lived predominantly in Saudi Arabia, although with property in France and London 
- W came to London in 2013  
- In 2014 H divorced W by Talaq in Saudi Arabia 

Held 

- No grounds to set aside 
- The bar had been set low by the Supreme Court in Agbaje and the Court of Appeal in Freddi v 

Traversa 
- Unless there is a ‘knock-out’ blow, leave should be granted: 

“[2] Before I turn to the background of this case I should set out the relevant legal principles.  In 
the Supreme Court decision of Agbaje v Akinnoye-Agbaje [2010] UKSC 13, [2010] 1 FLR 1813 
at para.33 Lord Collins of Mapesbury said this: 

"In the present context the principal object of the filter mechanism is to prevent wholly 
unmeritorious claims being pursued to oppress or blackmail a former spouse.  The 
threshold is not high, but is higher than 'serious issue to be tried' or 'good arguable case' 
found in other contexts.  It is perhaps best expressed by saying that in this context 
'substantial' means 'solid'." 

 
[3] In my own decision of CG v IF [2010] 2 FLR 1790 I made some attempts to explicate these 
seemingly contradictory sentences.  I say "seemingly contradictory" because in the first sentence 
which I have quoted it is obvious that Lord Collins intends that the bar established by the filter 
mechanism to be set very low to filter out the cases that he describes as wholly unmeritorious.  In 
the next sentence however, and in seeming contradiction, he states that whilst the threshold is not 
high it is higher than the familiar tests used in judicial review proceedings or in appellate 
proceedings, namely a serious issue to be tried or a good arguable case.  This seems to me to 
suggest that a case that is just a good arguable case would nonetheless not meet the threshold, but 
by the same token it is difficult to see how a case that is a good arguable case would be anything 
other than meritorious. 

 
[4] The third sentence introduces a different adjectival description to the test to that used in the 
Statute, namely "solid" as opposed to "substantial", but Lord Collins does not explain what the 
difference is between the two heuristics.  In CG v IF I suggested at para.8 that there was, in fact, 
in terms of linguistics little to choose between the concept of substance and solidity and went on 
to suggest that a case would not pass the threshold of either substance or solidity unless the court 
could confidently state that there was, on the available evidence, a better than evens chance that 
the applicant would ultimately succeed in obtaining a substantive order. 

 
[5] As I have explained, although I have subsequently been roundly criticised for that view, I am 
pretty unrepentant about it... However it is plain that the phrases here (and this is probably a defect 
in my understanding for not appreciating it) are, in fact, terms of art; that "substantial" does not, 
in fact, mean substantial; and "solid" does not, in fact, mean solid.”   

Impact 

- Highlights the difficulties of setting aside the grant of leave under Part III 
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CS v ACS & Anor [2015] EWHC 1005 (Fam) (16 April 2015) 

An appeal is not the only way to challenge a consent order after all; para 14.1 of PD30A is ultra vires 
 
Facts 

- The wife applied to set aside a consent order on the basis of alleged material non-disclosure.  

- The husband argued that the wife could not make an application for set-aside and that the only 
avenue open to her was to appeal. In order to appeal the wife would need permission pursuant to 
para 14.1 of PD30A of FPR 2010 which had inserted the following provision into the rules: 

“The rules in Part 30 and the provisions of this Practice Direction apply to appeals relating to orders 
made by consent in addition to orders which are not made by consent. An appeal is the only way in 
which a consent order can be challenged” (emphasis added). 

- The wife argued that para 14.1 of PD30A was ultra vires. 

 
The matter was transferred to the President of the Family Division as the question of the appropriate route 
to be taken in the light of this insertion had not been directly considered by the courts since the new rules 
came into effect.  
 

Held 

- After surveying the authorities, including his own decision of L v L [2006] EWHC 956 (Fam), 
[2008] 1 FLR 26, the President ultimately concluded that Para 14.1 was ultra vires and therefore 
should be treated as a nullity. 

- The primary reason for his conclusion was that procedural rules could not fetter the right of an 
applicant to seek a long-standing remedy (in this case, set aside). The right to have a decision set 
aside is conferred by section 31F(6) of the Matrimonial and Family Proceedings Act 1984 and 
rule 4.1(6) of the Family Procedure Rules 2010. 

- Where there is a conflict between on the one hand, the statute and the rule and, on the other hand, 
the practice direction, the latter must yield to the former (see Binks v Securicor Omega Express 
Ltd [2003] EWCA Civ 993, para 8, and Brennan v ECO Composting Ltd [2006] EWHC 3153 
(QB), [2007] 1 WLR 773). 

 
Impact 
 

- It remains open to a litigant in the family court to challenge a consent order by applying to the 
level of court which made the consent order, for set aside. This includes (but is not limited to) 
cases in which material non-disclosure is alleged. 
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Chai v Peng [2014] EWHC 1519 (Fam) (Holman J) 

Towels, sun-loungers and FPR r7.7 

Facts 

- W applied to issue a fresh petition and obtain MPS and a LSO  

- H was 74 and W was 68 

- They had been married for 42 years and had five adult children 

- H was the owner of a large share of Laura Ashley and was very wealthy (c£440 million) 

- W initially petitioned in February 2013 asserting jurisdiction on three grounds: 

a. residence in England and Wales for at least 12 months at commencement of proceedings 
and was habitually resident there  

b. residence in England and Wales for at least six months at the commencement of 
proceedings and she was domiciled here on the date of the petition and was habitually 
resident here 

c. domiciled in England and Wales on the date of the petition 

- W sought to issue a fresh petition which would anchor the date in relation to which 
domicile/habitual residence would be determined in May 2014 (15 months after the original 
petition) 

- H opposed W issuing a fresh petition on the following grounds: 
a. principle – forum shopping 
b. prejudice to H 
c. estoppel 
d. wasted legal costs 

- H and W were engaged in litigation in both Malaysia and England and Wales 

Held 

- Holman J refused to allow W to run two concurrent petitions as it would run counter to the 
overriding objective, but dismissed W’s petition and allowed her to lodge a fresh petition. He 
highlighted: 

 

FPR r 7.7 
(1) Subject to paragraph (2) a person may not make more than one application for a 

matrimonial ... order in respect of the same marriage ... unless – 
(a) the first application has been dismissed or finally determined; or 
(b) the court gives permission." 
 

- Despite the implications of his judgment Holman J wanted to make one thing clear: 

“[49] I wish to make crystal clear that my decision in this case is utterly fact-specific to the facts 
and circumstances of this case and no other. I am not a friend of the forum shopper. I have not the 
slightest desire or intention of opening floodgates or driving perilously on a coach and horses. If 
I thought for one moment that the wife and/or her advisers had at any stage acted in bad faith, 
then, of course, I would take a very different view. Mr Bishop makes plain that he makes no 
allegation of bad faith against Vardags, nor of course against the wife's team of barristers. But he 
does say that she has acted in bad faith and that she was deliberately placing her towel on the sun 
lounger long before she was entitled to do so, as she well knew. I repeat, there is not a word of 
evidence in this case by or on behalf of the husband. I do not have the least reason to conclude 
that when the petition was presented in February 2013 either the wife personally or her advisers 
were acting in bad faith, or intending to act abusively. No doubt they foresaw the possibility of a 



14	
	

jurisdiction race and felt that there were advantages in rapidly petitioning here. But it was, and 
remains, her case that the jurisdictional bases were made out and it has not in any way been 
established that they were not.” 

Impact 
- It remains to be seen whether the case will, as Holman J intended, remain confined to these 

particular facts. H’s counsel warned, that it will open the flood gates to litigants seeking to:  
 

“lay one's towel at dawn upon the sun lounger of the English court and return at high noon to 
bask in the warmth of the law of England and Wales on divorce and financial remedies." 

 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 

Lily Mottahedan, Joshua Viney and Thomas Harvey  

1 Hare Court 


