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“It’s not mine, it’s his”: a quick sprint through trusts 

1. “It’s not mine, it’s his/hers/theirs/its” is a familiar refrain in financial remedy 
proceedings. The involvement of third parties in the ownership structure of 
matrimonial assets can create significant problems for the applicant in a 
financial remedy claim. The central question for the court will be – Whose 
asset is it? 

2. This brief note deals with bare, resulting and constructive trusts as found in 
financial remedy proceedings in a commercial or quasi-commercial context 
and the circumstances in which the court may find that property held in 
another’s name is in actual fact “property to which the first-mentioned party 
is entitled, either in possession or reversion” and therefore capable of being 
transferred. It does not address cohabitants’ claims brought under TOLATA 
1996 in respect of interests in domestic dwellings.  

3.   While the focus of this note will be real property, trust property can be real 
property, personalty or money.1  

4. The starting point is the formal requirements for the creation, transfer and 
disposition of interests in land. Section 52 of the Law of Property Act 1925 
stipulates that a deed is necessary to convey or create a legal estate in land. 
Section 53(1) stipulates that no interest in land can be created or disposed of 
except by signed written document. The same requirement is applied to 
contracts for the sale of land by s 2 of the Law Reform (Miscellaneous 
Provisions) Act 1989.  

5. However, s 53(2) of the Law of Property Act 1925 provides that the 
requirement of a signed written document for the creation or disposal of any 
interest in land does not affect ‘the creation or operation of resulting, implied 
or constructive trusts'. Further, s 2(5) of the Law of Property (Miscellaneous 
Provisions) Act 1989 declares ‘that nothing in this section affects the creation 
or operation of resulting, implied or constructive trusts'. Therefore a person 
who is not the legal owner may nonetheless be able to establish a claim to a 
beneficial interest under one or more of the available equitable doctrines.  

																																																													

1 Tinsley v Milligan [1994] 1 AC 340; Lord Browne-Wilkinson at 371E. 
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Bare trusts  

6.    It is not uncommon for a spouse to pass assets to a close friend or family 
member during and after the breakdown of the marriage. This is sometimes 
known as ‘parking’ or ‘warehousing’; the asset is stored with the third party 
with the intention that the spouse will retrieve it after the proceedings have 
concluded. In this situation the third party is holding the asset as the party’s 
bare trustee or his nominee. 

7.   The Law Commission Report on Trusts of Land (no 181) (1989) defined a bare 
trust in the following terms at para 3.27: 

‘A bare trust exists where the entire beneficial interest is vested in one person 
and the legal estate in another. The trustee in such a case has no duties other 
than to obey the beneficial owner, who is, to all intent, the real owner’. 

8.   A bare trust comes within the definition of a ‘trust of land’ in TOLATA 1996, s 
1, and therefore the court can exercise all the powers under that Act in respect 
of the bare trust. However, a bare trust (unlike a resulting or constructive 
trust) is not excluded from the requirement in the Law of Property Act 1925, s 
53(1) that no interest in land can be created or disposed of except by writing. 

9.   The terms ‘bare trustee’ and ‘nominee’ are used interchangeably in many 
cases2. In essence, a bare trustee and a nominee are nominal title holders, 
holding an asset for another person who is the true beneficial owner for all 
purposes.  

10. Purba v Purba [2000] 1 FCR 652, [2000] 1 FLR 444, CA is the most frequently 
cited case in respect of bare trusts in financial remedy proceedings. The day 
after separation, and then again after the petition was issued, the husband 
transferred approaching £100,000 from his bank account to bank accounts in 
the names of his brother and uncle. Thorpe LJ (with whom Stuart-Smith and 
Pill LJJs agreed) explained: 

‘The resulting notice of appeal has raised a considerable number of points not 
all of which seem to me to merit reference in this judgment. The argument 
that the judge was wrong to have made orders under s 37 of the Matrimonial 
Causes Act 1973 setting aside dispositions when there had been no notice of 
application in Form M11, no affidavit in support and no service upon the 
transferees is technically well-founded but, as Wilson J commented in his 

																																																													

2 Eg by Vinelott J in Shah v Karanjia [1993] 4 All ER 792, and by the Court of Appeal in Tribe 
v Tribe [1995] 4 All ER 236 and in Kemmis v Kemmis (Welland intervening) [1988] 1 WLR 
1307, [1988] 2 FLR 223. 
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judgment, is one that lacks underlying merit. Technically, it seems to me that 
it was quite unnecessary for the judge in the court of trial to have gone to that 
length in order to arrive at reality and to do justice. These were not 
dispositions of the character that required that level of attack. They were after 
all only transfers of cash from one bank account to another. The fact that the 
receiving bank account was not in the name of the husband but in the name 
of one or other of his close relations does not in any way inhibit the court 
from looking to the real question—whose money is it? It does not cease to be 
the husband's money simply because it is moved into a different account. The 
recipient and account holder is a bare trustee. The ownership of the money, 
the cash, remains constantly with the husband and it was, in my opinion, 
open to the judge to deal with that cash on the basis that it remained 
throughout the husband's, without going through the formality of setting 
aside orders under s 37 of the 1973 Act’ 

11. Other examples of bare trusts are as follows: 

(i)       In Tribe v Tribe and another [1996] 4 All ER 236, [1996] 1 FCR 338, 
CA (on appeal from the Chancery Division), shares owned by a 
father in a family company were transferred to his son as bare 
trustee under an agreement that the son would redeliver them 
upon demand or when the father had resolved matters with his 
pressing creditors. No consideration was paid for the shares even 
though the share transfer recorded a price. It was found that the 
father had no intention to gift the shares to his son; whilst the son 
held the shares, he did so on trust for his father as bare trustee or as 
his father’s nominee.  

(ii)       In Kaur v Matharu [2010] EWCA Civ 930, [2010] 3 FCR 164 a 
husband’s claim that was he was holding the beneficial interest of a 
house on behalf of his brother were rejected in favour of a finding 
that he was a bare trustee.  

(iii) In Kremen v Agrest (Everclear Ltd (BVI) intervening) [2011] 2 FLR 
490, upheld on appeal [2011] 2 FLR 506, CA the husband 
transferred the single share in a company to a third party. The court 
refused to recognise that there was any intention to transfer the 
beneficial interest of the share and made a declaration that the third 
party had been acting as nominee for the husband. 

 

Resulting trusts 
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12. A simple description of a resulting trust is in Dyer v Dyer [1788] 2 Cox Eq Cas 
92. Eyre CB  

‘…a trust of a legal estate…results to the man who advances the purchase 
money’ 

13. An equally clear, but more fulsome, description of a resulting trust was given 
by Lord Phillips MR (with whom May and Parker LJJs agreed) in Lavelle v 
Lavelle [2004] EWCA Civ 223, [2004] 2 FCR 418: 

‘[13] Where one person, A, transfers the legal title of a property that he owns 
or purchases to another, B, without receipt of any consideration, the effect 
will depend on his intention. If he intends to transfer the beneficial interest in 
the property to B, the transaction will take effect as a gift and A will lose all 
interest in the property. If he intends to retain the beneficial interest for 
himself, A will take the legal interest but will hold the property in trust for A. 

[14] Normally there will be evidence of the intention with which a transfer is 
made. Where there is not, the law applies presumptions. Where there is no 
close relationship between A and B, there will be a presumption that A does 
not intend to part with the beneficial interest in the property and B will take 
the legal title under a resultant trust for A. Where, however, there is a close 
relationship between A and B, such as father and child, a presumption of 
advancement will apply. The implication will be that A intended to give the 
beneficial interest in the property to B and the transaction will take effect 
accordingly’.  

The presumptions: where does the burden lie? 

14. In Tribe v Tribe [1995] 2 FLR 966, CA. Millett LJ explained where the burden 
of rebutting the presumptions lay. In the opening words of his judgment he 
stated:  

‘Mr David Tribe transferred his shareholding in his family company to his 
son for a pretended consideration which was not paid and was not intended 
to be paid. The transfer was, therefore, made for no consideration. If the 
transferee had been a nephew or a trusted stranger, the transaction would 
have given rise to a resulting trust. In such a case equity places the burden of 
proving that the transfer was intended to be by way of gift upon the 
transferee. If he cannot discharge that burden, he holds the shares as nominee 
and in trust for the transferor. Mr Tribe, however, transferred the shares to 
his son, and accordingly the transaction gave rise to the presumption of 
advancement. In such a case the transfer is presumed to have been intended 
by way of gift. The burden of proving that it was not intended as a gift lies 
upon the transferor’. 
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15. The equitable presumptions of a resulting trust are presumptions of fact only, 
which will rarely be decisive today except when there is a complete lack of 
evidence of the parties’ intentions3.  

16. The presumption of advancement exists where a husband transfers property 
to his wife or a father to his child. In paragraph 19 of Lavelle v Lavelle [2004] 
EWCA Civ 223, [2004] 2 FCR 418, Lord Phillips MR said: 

[19] In these cases equity searches for the subjective intention of the 
transferor. It seems to me that it is not satisfactory to apply rigid rules of law 
to the evidence that is admissible to rebut the presumption of advancement. 
Plainly, self-serving statements or conduct of a transferor, who may long after 
the transaction be regretting earlier generosity, carry little or no weight. But 
words or conduct more proximate to the transaction itself should be given the 
significance that they naturally bear as part of the overall picture. Where the 
transferee is an adult, the words or conduct of the transferor will carry more 
weight if the transferee is aware of them and makes no protest or challenge to 
them. 

17. In addition, evidence may be given of subsequent conduct in order to rebut 
the presumption or inference which would otherwise be drawn4. 

18. In any event, the presumption of advancement is given limited weight and is 
‘readily rebutted by comparatively slight evidence’ per Lord Upjohn in Pettitt 
v Pettitt [1970] AC 777 at 814.  

19. The presumption of advancement will be abolished whenever the Equality 
Act 2010, s 199(1) comes into force. However the statute will not apply 
retrospectively. 

Presumptions; facts; inferences 

20. The Supreme Court in Prest v Petrodel Resources Ltd & Others [2013] UKSC 
34 made findings that the properties registered in the names of the companies 
were beneficially owned by the husband based on the application of the 
principles of resulting trust, the adverse inferences that could be drawn 
against the husband following his obstructive conduct, and the failure of a 
company director to attend court for cross-examination. Lord Sumption gave 
brief guidance as to how to approach a case where the legal owner of the 
assets is a company:  

																																																													

3 Robert Walker J in Stockholm Finance Ltd v Garden Holdings Inc [1995] NPC 162. 
4 Lord Phillips MR at paragraph 18 of Lavelle v Lavelle [2004] EWCA Civ 223, [2004] 2 FCR 418 
quoting Millet LJ in Tribe 
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‘[52] Whether assets legally vested in a company are beneficially owned by its 
controller is a highly fact-specific issue. It is not possible to give general 
guidance going beyond the ordinary principles and presumptions of equity, 
especially those relating to gifts and resulting trusts. But I venture to suggest, 
however tentatively, that in the case of the matrimonial home, the facts are 
quite likely to justify the inference that the property was held on trust for a 
spouse who owned and controlled the company. In many, perhaps most 
cases, the occupation of the company's property as the matrimonial home of 
its controller will not be easily justified in the company's interest, especially if 
it is gratuitous. The intention will normally be that the spouse in control of 
the company intends to retain a degree of control over the matrimonial home 
which is not consistent with the company's beneficial ownership. Of course, 
structures can be devised which give a different impression, and some of 
them will be entirely genuine. But where, say, the terms of acquisition and 
occupation of the matrimonial home are arranged between the husband in his 
personal capacity and the husband in his capacity as the sole effective agent 
of the company (or someone else acting at his direction), judges exercising 
family jurisdiction are entitled to be sceptical about whether the terms of 
occupation are really what they are said to be, or are simply a sham to conceal 
the reality of the husband's beneficial ownership’. 

21. The transferor’s actual intention in each case will be fact specific. If a property 
is conveyed into the name of an offshore company for tax purposes, and for 
the tax mitigation to work, both the legal and beneficial must pass to the 
transferee, this may rebut the presumption of a resulting trust. For example, 
in Ben Hashem v Ali Shayif [2008] EWHC 2380 (Fam), [2009] 1 FLR 115, it was 
held that the transferor’s actual intention had been to transfer his legal and 
beneficial interest for the express purpose of tax mitigation. On the other 
hand, in the Part III post Prest  case of M v M [2013] EWHC 2534 (Fam), 
Eleanor King J found that the transferor husband had not intended to pass the 
beneficial interest in various properties that he had purchased to his offshore 
companies; the companies’ claim that properties had been transferred to them 
as part of a tax mitigation scheme failed.  

22. It does not matter if the transferor borrowed money in order to make the 
purchase; what matters is that the purchaser provides the money qua 
purchaser, as opposed to making a gift or a loan. In certain circumstances, the 
transferor’s intention in respect of the retention or transfer of the beneficial 
interest can be imputed to the transferee. In M v M the companies which held 
the properties were held to be the husband’s alter ego, and therefore his 
intention to retain the beneficial interest in the properties that he had 
purchased could be imputed to the companies (see below at paragraphs 28 
and 29).  
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23. Eleanor King J in M v M helpfully summarised the principles to be applied 
where assets have been placed in the names of companies as follows: 

‘[210] In my judgment the proper approach in law is as follows:  

(i) Whether assets legally vested in a company are beneficially owned by 
its controller is a highly fact-specific issue. 

(ii) The court must search for evidence of the subjective intention of the 
transferor (Lord Philips of Worth Matravers) or evidence of actual 
intention.  

(iii) In determining the intention of the parties the courts may, where 
appropriate draw adverse inferences against the parties, either in 
respect of their failure to give or call evidence to rebut the 
presumption, or by their failure to make proper disclosure within the 
proceedings. 

(iv) Only in the absence of evidence of intention will the law of 
presumption apply, which presumption will be easily rebutted by 
evidence of the transferor's intention to make an outright transfer.  

(v) Where the company in whose name the property in question is held is 
owned by the same individual who asserts that he has retained the 
beneficial interest by virtue of a resulting trust, there is less room for 
such a resulting trust to be established by a presumption in the 
absence of evidence of intention however: 

(a) The burden remains on the transferee to rebut the 
presumption 

(b) Positive evidence of the source from which the purchases are 
funded establishes the ordinary inference that the provider of 
the funds is the beneficial owner of the property absent any 
evidence to rebut that ordinary presumption of equity. 

(vi) In the case of the matrimonial home the facts are quite likely to justify 
the inference that the property was held on trust for a spouse who 
owned and controlled the company’. 

24. A resulting trust comes within the definition of a ‘trust of land’ in TOLATA 
1996, s 1, and therefore the court can exercise all the powers under that Act in 
respect of the resulting trust.  

Constructive trusts 
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25. A constructive trust arises when, although there is no express trust affecting 
specific property, equity considers that the legal owner should be treated as a 
trustee of an interest in it for another in circumstances where it would be 
inequitable or unconscionable to allow him to assert full beneficial ownership 
of the property. In Paragon Finance plc v D B Thakerar [1999] 1 All ER 400, 
CA, Millet LJ explained the different circumstances that give rise to a 
constructive trust: 

‘A constructive trust arises by operation of law whenever the circumstances 
are such that it would be unconscionable for the owner of property (usually 
but not necessarily the legal estate) to assert his own beneficial interest in the 
property and deny the beneficial interest of another. In the first class of case, 
however, the constructive trustee really is a trustee. He does not receive the 
trust property in his own right but by a transaction by which both parties 
intend to create a trust from the outset and which is not impugned by the 
plaintiff. His possession of the property is coloured from the first by the trust 
and confidence by means of which he obtained it, and his subsequent 
appropriation of the property to his own use is a breach of that trust. Well 
known examples of such a constructive trust are McCormick v Grogan (1869) 4 
App Cas 82 (a case of a secret trust) and Rochefoucald v Boustead [1897] 1 Ch 
196 (where the defendant agreed to buy property for the plaintiff but the trust 
was imperfectly recorded). Pallant v Morgan [1953] Ch 43 (where the 
defendant sought to keep for himself property which the plaintiff trusted him 
to buy for both parties) is another. In these cases the plaintiff does not 
impugn the transaction by which the defendant obtained control of the 
property. He alleges that the circumstances in which the defendant obtained 
control make it unconscionable for him thereafter to assert a beneficial 
interest in the property. 

The second class of case is different. It arises when the defendant is 
implicated in a fraud. Equity has always given relief against fraud by making 
any person sufficiently implicated in the fraud accountable in equity. In such 
a case he is traditionally though I think unfortunately described as a 
constructive trustee and said to be “liable to account as constructive trustee”. 
Such a person is not in fact a trustee at all, even though he may be liable to 
account as if he were. He never assumes the position of a trustee, and if he 
receives the trust property at all it is adversely to the plaintiff by an unlawful 
transaction which is impugned by the plaintiff. In such a case the expressions 
“constructive trust” and “constructive trustee” are misleading, for there is no 
trust and usually no possibility of a proprietary remedy; they are “nothing 
more than a formula for equitable relief”: Selangor United Rubber Estates Ltd v 
Cradock [1968] 1 WLR 1555 at p 1582 per Ungoed-Thomas J’.  

26. In financial remedy claims recourse can be had to a common intention 
constructive trust where one party claims that the other party has a beneficial 
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interest in a property based on a common intention with the legal owner, 
which the legal owner in conscience cannot deny him. In Ben Hashem v Ali 
Shayif, when considering the situation where a husband had transferred a 
property into the name of a company, and contrasting the position of a 
resulting trust, Munby J stated: 

‘[127] The claim to a constructive trust is foundered on a wider range of 
circumstances than the mere fact that the husband initially funded the 
acquisitions of the properties—in other words, it is founded on an overall 
assessment of the conduct of the parties from which, it is submitted, one can 
properly infer a common intention justifying the imposition of such a trust’. 

27. Common knowledge and intention can be inferred between a director of a 
company and the company in circumstances where the company is that 
person’s alter ego. A person does not need to be a director of the company for 
this to happen. He may be a shadow director as defined and applied in 
company and insolvency law cases. In Re Hydrodam (Corby) Ltd [1994] 2 BCLC 
180 at 183, Millett J defined a shadow director: 

‘A shadow director ... does not claim or purport to act as a director. On the 
contrary, he claims not to be a director. He lurks in the shadows, sheltering 
behind others who, he claims, are the only directors of the company to the 
exclusion of himself. He is not held out as a director by the company’ 

28. Eleanor King J in M v M gave a clear exposition of what a shadow director is 
and how a finding of such can assist when considering whether a constructive 
trust exists between the transferor and transferee. 

Shadow director 

[211]   ….Shadow director is a term that in relation to certain statutes leads to 
particular consequences; for example, a shadow direction can be liable in the 
same way and subject to the same sanctions as ordinary directors under s 6 of 
the Company Directors Disqualification Act 1986 and s 214 of the Insolvency 
Act 1986. 

[212]  Mr Wagstaffe does not seek to argue that the husband was other than a 
shadow director. Mr Dyer referred the court to Re Lo-Line Electric Motors Ltd 
[1988] Ch 477, where Browne-Wilkinson V-C said at 489: 

‘… the definition presupposes that there is a board of directors who act in 
accordance with instructions from someone else, the e ́minence grise or 
shadow director.'………. 
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[214]   In my judgment the fact that a court finds that a person is a shadow 
director of a company is a valuable finding particularly where that shadow 
director provided the funds with which to purchase the property in question, 
and the court is seeking to ascertain his intention at the date of purchase. The 
fact that the husband had control of the company was clearly a significant 
feature in the view of the Supreme Court in Prest v Petrodel Resources Ltd at 
para [47]. 

[215]   Mr Dyer does not seek to argue that the fact that the husband was a 
shadow director means that it inevitably follows that the court should impute 
the knowledge and intention of that shadow director to the company. There 
is he says also a different common law category, namely the directing mind 
and will of the company (although that person may also be a shadow 
director). 

[216]   Mr Dyer argues that, as a consequence of being the directing mind and 
will, the husband's intentions and knowledge can be imputed to the 
companies with the consequence that the court can find that both the 
husband's intention and that common intention as between himself and the 
company was that the beneficial interest should at all times remain his own. 

[217]   The leading case is El Ajou v Dollar Land Holdings PLC. At 695, Nourse 
LJ, explained this concept: 

‘The doctrine attributes to the company the mind and will of the 
natural person or persons who manage and control its actions. At 
that point, in the words of Millett J ([1993] 3 All ER 717 at 740): 

“Their minds are its mind; their intention its intention; their 
knowledge its knowledge.” 

[218]   In my judgment the husband was a shadow director, and at all times 
the directing mind and will of each of the companies. I satisfied that the 
husband and the husband alone made each and every decision in relation to 
the purchase and operation of the companies, and that the directors who 
from time to time were put in place, were acquiescent employees or family 
members who would have had neither the skill nor knowledge to carry out 
any of the duties of a company director. 

29. Eleanor King J found (in the alternative to the claim based on resulting trusts) 
that properties were held by the companies on a common intention 
constructive trusts for the husband. She held that: 

‘[252] In my judgment on the facts of this case the court can properly infer 
such a common intention; the husband is a shadow director and his will and 
intention is the will and intention of the company. The court has found that 
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the husband intended to retain each beneficial interest in the properties and it 
therefore follows inexorably that it was also the intention of the companies’. 

30. A constructive trust also comes within the definition of a ‘trust of land’ in 
TOLATA 1996, s 1 and therefore the court can exercise all the powers under 
that Act in respect of the constructive trust.  
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