
	 1	

Financial Remedies 2015  
 
 
 
 
 
 

Non-Matrimonial and Matrimonial Property / Post-separation Accrual 
 

JL v SL (No.2) [2015] EWHC 360 (Fam) 
 

Spousal Maintenance 
 

SS v NS (Spousal Maintenance) [2014] EWHC 4183 (Fam) 
Wright v Wright [2015] EWCA Civ 201 

 
Special Contributions 

 
Cooper-Hohn v Cooper-Hohn [2014] EWHC 4122 (Fam)  

Gray v Work [2015] EWHC 834 (Fam)  
 

Strike Out 
 

Wyatt v Vince [2015] UKSC 14 
 

Add Back 
 

MA v MFP [2015] EWHC 627 (Fam) 
 

Appeals 
 

CS v ACS & Anor [2015] EWHC 1005 (Fam) (16 April 2015) 
 

Non-disclosure 
 

Gohil v Gohil [2015] UKSC 61 
Sharland v Sharland  [2015] UKSC 60 

 
 
 
 
 
 
 

Joshua Viney & Thomas Harvey 
 

1 Hare Court 
 

 
 
  



	 2	

JL v SL (No.2) [2015] EWHC 360 (Fam) – Mostyn J 
 

Facts 

- Second of three judgments. 
- Mostyn J allowed W’s appeal from the District Judge in the first judgment.  
- The District Judge had erred in her treatment of an inheritance received by 

the wife of £465,000 shortly before the separation in July 2011.  
- Two events occurred after the first instance decision: 

o H received £1.1m gross, £586,334 net, sale proceeds of his 90,000 
shares in a company. These shares he had stated in evidence to the 
District Judge as worthless.  

o H was made redundant, receiving £100,000 net as a termination 
payment. 

 

Non-Matrimonial Property  
 

- Mostyn J encapsulated the position in relation to matrimonial property thus, 
at [18]: 
 

“Matrimonial property is the property which the parties have built up 
by their joint (but inevitably different) efforts during the span of their 
partnership. It should be divided equally. This principle is reflected in 
statutory systems in other jurisdictions. It resonates with moral and 
philosophical values. It promotes equality and banishes 
discrimination.”  

 

- He then dealt with non-matrimonial property and need to distinguish 
between the two, before effecting equal division of what is matrimonial, at 
[19] and [26]: 
 

“These arguments do not apply to property received or created 
outside the span of the partnership, or gratuitously received within 
the partnership from an external source. Such property has little to do 
with the endeavour of the partnership and the equal sharing principle 
as explained by Lord Nicholls just cannot apply to it on any moral or 
fair basis.  

 

...the court should always attempt to determine the partition between 
matrimonial and non-matrimonial property. Once it has done so the 
matrimonial property should usually be divided equally and there 
should usually be no sharing of the non-matrimonial property.” 

- Next, he dealt with mingling, and the impropriety of sharing non-
matrimonial property, at [19] and [22]: 
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“However… pre-marital property not uncommonly becomes part of 
the economic life of the spousal partnership and thus acquires a 
matrimonial character giving rise to a (not necessarily equal) sharing 
claim in relation to it... 

 

Given that a claim to share non-matrimonial property (as opposed to 
having a sum awarded from it to meet needs) would have no moral or 
principled foundation it is hard to envisage a case where such an 
award would be made. If you like, such a case would be as rare as a 
white leopard.” 

 

- Finally, he justified the approach over the more discretionary technique 
formerly adopted, at [29]: 
 

“...this ...technique maintains the purity of equal division of what is 
found to be the matrimonial property and in my judgment is the path 
that should be generally adopted.  

 

However the fact of mingling may nonetheless lead to an unequal 
division of the matrimonial property, most likely where it is the 
matrimonial home which was provided solely by one party...” 

 

Post-Separation Accrual 

 

- Repeats his analysis in Rossi v Rossi [2006] EWHC 1482 (Fam). 
 

- Agrees with Roberts J in Cooper-Hohn v Cooper-Hohn [2014] EWHC 4122 (Fam) 
that the debate in relation to post-separation accrual is instances of 
‘continuum’ vs. ‘new venture’. 
 

- In relation to continuum cases Mostyn J highlighted that if the asset retains its 
matrimonial character the wife would share unequally in the increase in the 
value achieved by the husband alone in the period of separation. He went on 
to state: 
 

“[41] …  the increase in value achieved in the period of separation 
may be unequally divided. I emphasise may. Obviously passive 
growth will not be shared other than equally, and there will be cases 
where on the facts even active growth will be equally shared” 
 

- In relation to new venture cases, Mostyn J posited: 
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“[42] On the other hand there will be cases where the post-separation 
accrual relates to a truly new venture which has no connection to the 
marital partnership or to the assets of the partnership. In such a case 
the post-separation accrual should be designated as non-matrimonial 
property and save in a very rare case should not be shared.” 
 

- Mostyn J then went on to distinguish the two different approaches to the 
division of an asset in a “continuum” case: 
 

o ‘The intuitive approach’ - whereby there is a departure from equality 
to reflect the judges intuitive view of how the growth should fairly be 
reflected (as displayed by Moor J in SK v WL [2010] EWHC 3768 (Fam) 
and Roberts J in Cooper-Hohn). 

o The reasoned approach – whereby one determines the share of the 
pool in the absence of that growth (usually an equal share) and then to 
determine the share of the growth (usually an unequal share), before 
checking the fairness of this against the overall percentage technique 
(per Wilson LJ in Jones).  

 

Impact 

 

- Helpful guidance on approaching non-matrimonial assets 
- Helpful guidance on ‘new venture cases’ and ‘continuum cases’  
- Reinforces Mostyn J’s ‘reasoned approach’ on the division of post-separation 

assets in a continuum case 
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SS v NS (Spousal Maintenance) [2014] EWHC 4183 (Fam) – Mostyn J 

 

Facts 

- W 39; H 40; 3 children, 11, 9 and 7. 

- 6-year marriage with prior cohabitation.W sought: 

a. £60,000 per annum in spousal maintenance for 27 years.  

b. No section 28(1A) MCA 1973 bar. 

c. 30% of H’s net bonus after deduction of school fees/university costs, 
capped at £70,000 per annum. 

- H offered: 

a. £24,000 per annum for 12 months falling to £18,000 per annum for a 
further 4 years and then falling to £12,000 per annum for 6 more years  

b. Section 28(1A) MCA 1973 bar.  

c. 20% of any net cash bonus received for the next 3 years, capped at 
£18,000 per annum. 

- The actual outcome matters rather less that Mostyn J’s discussion of the law on 
maintenance. 

Held 

- Throughout, Mostyn J emphasised the importance of enabling the parties to 
achieve financial independence and that the court’s should look to alleviate 
needs generated by the marriage.  
 

“[31]... For my part I find it difficult to see why it is just and reasonable that an 
ex-husband should have to pay spousal maintenance or enhanced spousal 
maintenance by reference to factors which are not causally connected to the 
marriage…” 

- Of particular interest was Mostyn J’s dicta in relation to the wording of the 
statute in respect of “undue hardship”, as opposed to all hardship: 
 

“[28] Parliament has already intervened here, but only to a limited extent. The 
1984 amendments to the Matrimonial Causes Act 1973 by the insertion of 
s25A(1) and (2) stipulate that spousal maintenance should be terminated as 
soon as it is just and reasonable. A term should considered by the court unless 
the payee would be unable to adjust without undue hardship to the ending 
of the payments. This suggests that Parliament anticipated that a degree of 
not undue hardship in making the adjustment is acceptable.” 

- Mostyn J provided a helpful checklist at paragraph 46 which identifies the 
various strands that form part of the court’s deliberation in relation to spousal 
maintenance.  
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“[46] Pulling the threads together it seems to me that the relevant principles in 
play on an application for spousal maintenance are as follows: 

i) A spousal maintenance award is properly made where the evidence 
shows that choices made during the marriage have generated hard 
future needs on the part of the claimant. Here the duration of the 
marriage and the presence of children are pivotal factors. 

ii) An award should only be made by reference to needs, save in a 
most exceptional case where it can be said that the sharing or 
compensation principle applies.   

iii) Where the needs in question are not causally connected to the 
marriage the award should generally be aimed at alleviating 
significant hardship. 

iv) In every case the court must consider a termination of spousal 
maintenance with a transition to independence as soon as it is just 
and reasonable. A term should be considered unless the payee would 
be unable to adjust without undue hardship to the ending of 
payments. A degree of (not undue) hardship in making the 
transition to independence is acceptable. 

v) If the choice between an extendable term and a joint lives order 
is finely balanced the statutory steer should militate in favour of the 
former. 

vi) The marital standard of living is relevant to the quantum of 
spousal maintenance but is not decisive. That standard should be 
carefully weighed against the desired objective of eventual 
independence. 

vii) The essential task of the judge is not merely to examine the 
individual items in the claimant's income budget but also to stand 
back and to look at the global total and to ask if it represents a fair 
proportion of the respondent's available income that should go to the 
support of the claimant.    

viii) Where the respondent's income comprises a base salary and a 
discretionary bonus the claimant's award may be equivalently 
partitioned, with needs of strict necessity being met from the base 
salary and additional, discretionary, items being met from the bonus 
on a capped percentage basis. 

ix) There is no criterion of exceptionality on an application to extend a 
term order. On such an application an examination should to be made 
of whether the implicit premise of the original order of the ability of 
the payee to achieve independence had been impossible to achieve 
and,  if so, why. 

x) On an application to discharge a joint lives order an examination 
should be made of the original assumption that it was just too difficult 
to predict eventual independence. 

xi) If the choice between an extendable and a non-extendable term is 
finely balanced the decision should normally be in favour of the 
economically weaker party.” 
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Impact 

- Heavy focus on independence and needs.  

- Useful precedent that is making waves amongst lower courts.  
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Wright v Wright [2015] EWCA Civ 201 – Pitchford LJ 
Facts 

- H was an equine surgeon in Newmarket aged 59. 
- W had worked as a legal secretary and administrator before the marriage. 
- Two children aged 16 and 10. 
- 2008 order/judgment of DJ Cushing, variation order/judgment of HHJ 

Roberts (as she then was) and permission to appeal judgment of Pitchford LJ. 

 

DJ Cushing judgment and order 

- In 2008 DJ Cushing ordered: 
 

a. H to pay maintenance of £33,200 pa on a joint lives basis; and 
b. H to pay child maintenance of £20,400 pa (£10,200 each) until the 

children reached the age of 17; and 
c. H to pay the children’s school fees. 

 
- DJ Cushing made it clear that within a couple of years W would be expected 

to start to contribute financially and that it was important that this happened 
whilst fitting in with her childcare responsibilities. 

 

HHJ Roberts judgment and order (as she then was) 

 

- November 2012 H made an application to vary. W opposed H’s application 
on the basis there should be no change to the order of DJ Cushing.  
 

- HHJ Roberts made findings that: 
 

a. There had been a downturn in the husband’s net income; and 
b. That he had had to delay his retirement from 60 to 65; and  
c. That the wife had been on strict notice that she would be expected to 

make a contribution towards her own maintenance; and 
d. That she had made no effort to look for work or to retrain or prepare 

herself for work since 2008; and 
e. That the wife and children’s income needs were £36,000 pa.  

 
- The judge ordered that the global maintenance be scaled down as follows: 

 
1 November 2013 – 31 October 2014   £2,667 pm; then  
1 November 2014 – 31 October 2015  £2,000 pm; then 
1 November 2015 – 31 May 2016  £1,500 pm; then 
1 June 2016 – 31 December 2019   £1,000 pm.  
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Pitchford LJ judgment  

 

- Pitchford LJ refused permission to appeal the decision of Roberts J varying a 
wife’s maintenance down.  

- This is not a binding authority. The decision may or may not give an 
indication of the Court of Appeal’s approach to maintenance.  
 

- W’s principal ground of appeal was that HHJ Roberts had failed to pay 
adequate regard to the fact that the original order by District Judge Cushing 
was a joint lives order.  

- W made the following five points in support of her application: 
 

i. The judge had failed to provide reasons for her decision that it was 
now fair to treat the wife as a person who could become self sufficient 
within 5 and a half years of the variation.   

ii. The judge failed to carry out the exercise of assessing the wife’s 
current and future income requirements.  

iii. The judge concluded that the husband needed the ability to make 
adequate provision for his own retirement whilst failing to take into 
consideration the wife's needs in her retirement and that the husband 
would receive further lump sums. 

iv. The judge failed to give adequate attention to the wife’s needs in 
retirement.   

v. The judge failed to have regard to the reduction in the husband’s 
commitment to school fees over time and maintenance 
(approximately £42,200) once the parties' older daughter left school in 
July 2016.   

 

- Pitchford LJ rejected these arguments highlighting paragraph 38 of District 
Judge Cushing’s judgment in doing so: 

 

"There is a general expectation in these courts that once a child is in 
year 2, most mothers can consider part time work consistent with 
their obligation to their children.  By September 2009/2010, the wife 
should be able to work.  She will be 46 or 47 years old.  I do not 
anticipate her having a significant earning capacity nor would it be 
reasonable to expect her to muck out stables for the minimum wage.  
However, she should make some financial contribution." 

 

- Pitchford LJ then went on to highlight paragraph 59 of District Judge 
Cushing’s judgment: 
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"She will use her best endeavours to develop an earning capacity in 2 
to 3 years time to the extent that it is compatible with [the children's] 
care.  It is no good to refer to other mothers who do not work.  They 
are not relevant to this family.  She needs to build up pension 
provision.  The only way that can be done is to relieve pressure on the 
current income." 

 

- He reflected that this must mean that the wife could only expect to make 
adequate pension provision for herself by working so as to supplement the 
periodical payments she was receiving.  
 

- Pitchford LJ considered that the principal question that arose in the wife’s 
application was whether there was a real prospect of establishing before the 
full court that HHJ Roberts gave inadequate justification for her conclusion 
that the husband should no longer be expected to make any provision for the 
wife during his postponed retirement. The issue therefore was whether the 
wife has a real prospect of undermining the judge's scaled reduction in 
spousal maintenance. Pitchford LJ found that there was no real prospect of 
success both for the above reasoning and as HHJ Roberts had embarked on a 
consideration of the respondent’s earning capacity and was acting on the 
figures presented in writing to her.  

 

Impact 

- NOT BINDING 
- Indicative possibly of where the Court of Appeal’s views are heading?  
- Indicative of the approach of District Judges? 
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Cooper-Hohn v Cooper-Hohn [2014] EWHC 4122 (Fam) (Roberts J) 

(see discussion of approach to post-separation accrual above) 

Facts 

- 17-year marriage, 4 children. 

- All wealth generated during the marriage. 

- US1.35bn to US1.6bn of assets. 

- US4.5bn held through charitable foundation. 

- W seeking 50/50. 

- H offering 25/75 on account of special contribution + post-separation accrual. 

Held 

- Roberts J awarded W 36% - finding in favour of H in relation to special 
contribution and post-separation accrual.  

- W’s case on special contribution relied on three points:  

i. the principle is now outmoded given the court’s emphasis on a 
computational approach and the treatment of assets as 
matrimonial or non-matrimonial, the latter often excluded from 
the sharing principle other than in cases of need: see Charman 
(No 4); N v F; and K v L. 

ii. the parties could have regulated their financial affairs by 
entering into a pre- or post-nuptial agreement which, following 
Radmacher , would in all likelihood be carried into effect. 

iii. the special nature of this marriage and the parties’ agreement 
as to how each would perform and their mutual objectives of 
deploying their resources to benefit the deprived in the world 
make the concept of contribution inapt. 

- Outmoded? Roberts J considered that the modern approach to computation is 
moving towards an assessment of the nature and character of the assets. 
However, she stated that this did not preclude or avoid the need to consider 
the factors listed in s 25 of the 1973 Act.  Contributions to the welfare of the 
family are one such factor. 

- The absence of a post-nup: The judge highlighted that neither of the parties 
had at any stage discussed or elected to enter into a nuptial agreement. Roberts 
J did not consider the absence of such an agreement to have any bearing on the 
impact of the law as it applies to special contributions.  

- Special nature of the marriage: Roberts J gave more credence to the third point 
which she considered went to ‘the heart of the case’ being advanced on behalf 
of W.  The judge considered the extent of W’s involvement with the 
Foundation, her obvious devotion to and prioritisation of the family’s needs, 
and role caring for the parties 4 children. Having done so, Roberts J rhetorically 
asked herself - what more could she have done?  What more should she be 
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expected to have done in order to qualify for equal treatment with the husband 
in terms of financial outcome?   

However…  

- Roberts J went on to ask herself the following questions at paragraph [282]: 

i. Can it properly be said that he is the generating force behind the 
fortune rather than the product itself? 

ii. Does the scale of the wealth depend upon his innovative vision 
as well as on his ability to develop those visions? 

iii. Has he generated truly vast wealth such that his business 
success can properly be viewed as exceptional? 

iv. Does he have a special skill and effort which is special to him 
and which survives as a material consideration despite the 
partnership or pooling aspect of the marriage? 

v. Would it, in all the circumstances, be inequitable for me to 
disregard that contribution? 

- Roberts J answered ‘yes’ to each question and went on to consider whether the 
husband could be considered a ‘genius’. She answered this by reflecting ‘If he 
does not, who could?’  
 

Impact 

- Two readings: Special contribution appears an argument open to the 
breadwinner/money-maker only and/or a good mother/wife can mitigate 
the impact of special contribution  

- See also the equally helpful list of Holman J in the case of Gray v Work [2015] 
EWHC (Fam) at paragraph 140: 

 

 (i) The characteristics or circumstances which would result in a departure 
from equality have to be of a wholly exceptional nature such that it would very 
obviously be inconsistent with the objective of achieving fairness for them to 
be ignored: per Bodey J in Lambert but quoted with obvious approbation by 
Lord Nicholls of Birkenhead in Miller at paragraph 68. 

(ii) Exceptional earnings are to be regarded as a factor pointing away from 
equality of division when, but only when, it would be inequitable to proceed 
otherwise (Lord Nicholls of Birkenhead in Miller at paragraph 68). 

(iii) Only if there is such a disparity in their respective contributions to the 
welfare of the family that it would be inequitable to disregard it should this be 
taken into account in determining their shares (Baroness Hale of Richmond, in 
Miller at paragraph 146). 

(iv) It is extremely important to avoid discrimination against the home-maker 
(the Court of Appeal in Charman at paragraphs 79 and 80). 
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(v) A special contribution requires a contribution by one unmatched by the 
other (the Court of Appeal in Charman at paragraph 79). 

(vi) The amount of the wealth alone may be so extraordinary as to make it easy 
for the party who generated it to claim an exceptional and individual quality 
which deserves special treatment. Often, however, he or she will need 
independently to establish such a quality, whether by genius in business or 
some other field (the Court of Appeal in Charman at paragraph 80). A windfall 
is not enough. 

(vii) There is no identified threshold for such a claim to succeed (the Court of 
Appeal in Charman at paragraph 88).  

 

- In the case above, it was made clear that a spouse can mitigate special 
contribution with arguments about their own non-financial contribution and 
separately, that being at right place at right time does not make one exceptional 
and therefore merit special consideration 

- Holman J was not satisfied that the husband had made an unmatched special 
contribution. He considered that the wife was a good wife, homemaker and 
mother and that her willingness to move to Japan had enabled the husband to 
amass the families’ wealth. Neither had the husband displayed the exceptional 
and individual qualities required by the authorities.   

 

Also 

- Support for a discretionary approach to the division of matrimonial assets 
that have accrued post-separation (continuum cases) - see JL v SL above. 
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Gray v Work [2015] EWHC 834 (Fam) (Holman J) 

Facts 

- 20-year marriage (H 48, W 46). 
- All wealth generated during the relationship. 
- Approximately $225 / £144 million assets. 
- Post-nuptial agreement five years into the marriage – terminating any 

community of property under Texan or American law; providing that property 
and future earnings was kept separate and distinct. At the date of the post-nup 
H’s net worth was $5 million.  

- Two children (15 & 12). 

 

- H’s case was that W’s claim was constrained by the post-nuptial settlement to 
$5 million (2% of the assets) and, in the alternative, that there should be an 
unequal division on account of special contributions.  

- W sought a 50/50 division.  

 

Held 

- Holman J considered the construction of the post-nup. He found that the 
agreement had no continuing relevance to, or impact upon, outcome in the 
events that had happened since signing the agreement. Holman J considered 
that if he were wrong and the agreement limited the wife’s claim to $5 million 
then he would attach no weight to the agreement. Holman J made the point 
that if this was the case, W most certainly did not have "a full appreciation of 
[the] implications" of the agreement and had no received full (or possibly 
correct) legal advice.  
 

- Holman J then turned to the law on special contribution, reviewing it in some 
detail and noting the three (successful) reported cases of special contribution - 
Sorrell v Sorrell [2005] EWHC 1717 (Fam), Charman v Charman (No.4) [2007] 
EWCA (Civ) 503 and Cooper-Hohn v Hohn [2014] EWHC 4122 (Fam) and the 
guidance as given in Miller v Miller [2006] UKHL 24. He summarized the 
guidance to date as: 

 

(i) The characteristics or circumstances which would result in a 
departure from equality have to be of a wholly exceptional nature 
such that it would very obviously be inconsistent with the objective of 
achieving fairness for them to be ignored: per Bodey J in Lambert but 
quoted with obvious approbation by Lord Nicholls of Birkenhead in 
Miller at paragraph 68.       

(ii) Exceptional earnings are to be regarded as a factor pointing away 
from equality of division when, but only when, it would be 
inequitable to proceed otherwise (Lord Nicholls of Birkenhead in 
Miller at paragraph 68). 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(iii) Only if there is such a disparity in their respective contributions to the 
welfare of the family that it would be inequitable to disregard it 
should this be taken into account in determining their shares 
(Baroness Hale of Richmond, in Miller at paragraph 146).     

(iv) It is extremely important to avoid discrimination against the home-
maker (the Court of Appeal in Charman at paragraphs 79 and 80).     

(v) A special contribution requires a contribution by one unmatched by 
the other (the Court of Appeal in Charman at paragraph 79).     

(vi) The amount of the wealth alone may be so extraordinary as to make it 
easy for the party who generated it to claim an exceptional and 
individual quality which deserves special treatment. Often, however, 
he or she will need independently to establish such a quality, whether 
by genius in business or some other field (the Court of Appeal in 
Charman at paragraph 80). A windfall is not enough.     

(vii) There is no identified threshold for such a claim to succeed (the Court 
of Appeal in Charman at paragraph 88). 

 
- Holman J balked at the use of the word genius stating that he found it a 

difficult, and perhaps unhelpful, word, properly reserved for Leonardo Da 
Vinci, Mozart and Einstein etc. He went on to find that “genius” meant some 
"exceptional and individual quality which deserves special treatment." 

- Holman J then went on to distinguish hard work from genius, stating “hard 
work alone lacks the necessary quality of exceptionality”. He then warned 
that “to attach special weight to hard work in employment risks 
undervaluing in a highly discriminatory way the hard work involved in 
running a home and rearing children.” 

- The judge found that H had worked very hard, however he found that the 
contribution was matched by W’s contribution to following his career abroad 
and raising the parties’ children. She was a “good wife, a good home-maker 
and a good mother”. Furthermore, he found that the husband had not 
displayed the exceptional and individual qualities that the authorities 
required. 

- Holman J therefore ordered an equal division of the parties’ assets.  

 

Impact 

- Clarification of what a ‘genius’ is. Steps away from vague language and 
distinguishes it from hard work.   

- Reinforces the contribution of the homemaker.  
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Wyatt v Vince [2015] UKSC 14 (Supreme Court) 

Facts 

- Short relationship: married December 1981 and separated in 1984 

- They had a son, and H also treated W’s daughter from a previous 
relationship as a child of the family 

- W brought up the children and H was not in a position to make any 
substantial financial contribution 

- The parties divorced and a decree absolute was declared on 26 October 1992 

- H’s wind farm business took off in the late 1990s and is worth at least £57m 

- W’s financial circumstances continued to be very modest 

- In 2011 W applied for a lump sum and for interim payments to fund her legal 
costs  

- H cross-applied to strike out W’s substantive application (FPR 2010 r4.4) 

- At first instance the judge dismissed H's strike-out application and ordered 
him to make interim periodical payments in respect of legal costs 

- H appealed, successfully, to the Court of Appeal 

- W appealed to the Supreme Court 

Held 

- The Supreme Court unanimously allowed the appeal and directed that W’s 
application proceed in the Family Division of the High Court 

 

- Lord Wilson highlighted the absence of provisions for summary judgment in 
the FPR and went on to state:  

 

“[27] … The learned Lord Justice [Jackson] did not (and could not) 
suggest that the omission from the family rules of any rule analogous 
to Rule 24.2 of the civil rules was accidental. It was deliberate … 

The objection to a grant of summary judgment upon an application by 
an ex-spouse for a financial order in favour of herself is not just that 
its determination is discretionary but that, by virtue of section 25(1) of 
the 1973 Act, it is the duty of the court in determining it to have 
regard to all the circumstances and, in particular, to the eight matters 
set out in subsection (2). The determination of an application by a 
court which has failed to have regard to them is unlawful: Livesey 
(formerly Jenkins) v Livesey [1985] AC 424 at p 437, Lord Brandon of 
Oakbrook.” 

 

- Both limbs of Rule 4.4 should be construed without reference to real 
prospects of success. 
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o An application can only have "no reasonable grounds" for the 
purposes of Rule 4.4(1)(a) if it is not legally recognizable. 

§ e.g. because there has already been a final determination of the 
proceedings or because the applicant has remarried.  

o Similarly, an application cannot be viewed as an "abuse of process", 
falling within Rule 4.4(1)(b), solely on the basis that it has no real 
prospect of success.  

Impact 

- Scope for strike out extremely limited. 
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MA v MFP [2015] EWHC 627 (Fam) (Moor J) 
 

Facts 

- H 62, W 61; 4 adult children; 40 year marriage 

- H becomes cocaine addict, spends £230k on treatment 

- H caught with prostitutes 

- Company worth c.£23.1m + dividend of £3m  

- Properties worth c.£3m 

- Parties’ total spend in the period Jan 2012 - Dec 2014 was £3.4m 

Should there be an add-back in respect of £1.5m of H’s expenditure, which included 
spending on drugs and escorts? 

 

Held 

- Add-backs are a form of conduct argument. As such, the conduct must be of 
such a degree that “it would in the opinion of the court be inequitable to 
disregard". Or to use the words of Baroness Hale in Miller/McFarlane, "gross 
and obvious". 

- Moor J canvassed previous add-back authorities and found they supported 
this reasoning in the language deployed: 

a. “fritter away the assetb by extravagant living or reckless speculation” 
(Martin v Martin [1976] Fam 335); 

b. “reckless” (Norris v Norris [2003] 1 FLR 1142); 

c. “wanton” (Vaughan v Vaughan [2008] 1 FLR 1108); 

 

“[69] I am going to have to determine whether or not there was 
dissipation with a wanton element that justifies intervention by the court. 
Findings as to motivation are clearly very important. I do, however, 
accept that a spouse cannot take advantage of all the good 
characteristics of his or her partner whilst disavowing the bad 
characteristics. To put it colloquially, you have to take your spouse as 
you find him or her.”  

 

- Despite finding that H had spent c.£250,000 on cocaine and escorts Moor J 
determined that he had not done so to reduce W’s claim. 

 

“[90]… In part he did it because he could not prevent himself from 
doing it. It was down to his flawed character… 
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[91] Equally, I cannot add-back items of expenditure that were simply 
extravagant or part of his obsession with perfection. I have had the 
most difficulty with the expenditure on cocaine and prostitution. I 
have, however, come to the clear conclusion that I should not add-
back even these items. As I have already noted, a spouse must take his 
or her partner as he or she finds them. Many very successful people 
are flawed. This is true of this Husband. I have decided that it would 
be wrong to allow the Wife to take advantage of the Husband's great 
abilities that enabled him to make such a success of the company 
while not taking the financial hit from his personality flaw that led to 
his cocaine addiction and his inability to rid himself of the habit. It 
may have been morally culpable. Overall, it was irresponsible. But I 
find that this was not deliberate or wanton dissipation. It would be 
wrong to add it back.” 

Impact 
 

- Courts may in future require evidence of an intent to reduce the other party’s 
claim in addition, to evidence that the expenditure was simply extravagant or 
reckless. 
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CS v ACS & Anor [2015] EWHC 1005 (Fam) (16 April 2015) 
 

Facts 

- The wife applied to set aside a consent order on the basis of alleged material 
non-disclosure.  

- The husband argued that the wife could not make an application for set-aside 
and that the only avenue open to her was to appeal, for which she needed 
permission in reliance on para 14.1 of PD30A of FPR 2010 which had inserted 
the following provision into the rules: 

“The rules in Part 30 and the provisions of this Practice Direction apply to 
appeals relating to orders made by consent in addition to orders which are not 
made by consent. An appeal is the only way in which a consent order can be 
challenged” (emphasis added). 

- The wife argued that para 14.1 of PD30A was ultra vires. 

 
The matter was transferred to the President of the Family Division as the question of 
the appropriate route to be taken in the light of this insertion had not been directly 
considered by the courts since the new rules came into effect.  
 

Held 

- After surveying the authorities, including his own decision of L v L [2006] 
EWHC 956 (Fam), [2008] 1 FLR 26, the President ultimately concluded that Para 
14.1 was ultra vires and therefore should be treated as a nullity. 

- The primary reason for his conclusion was that procedural rules could not 
fetter the right of an applicant to seek a long-standing remedy (in this case, set 
aside). The right to have a decision set aside is conferred by section 31F(6) of 
the Matrimonial and Family Proceedings Act 1984 and rule 4.1(6) of the Family 
Procedure Rules 2010. 

- Where there is a conflict between on the one hand, the statute and the rule and, 
on the other hand, the practice direction, the latter must yield to the former (see 
Binks v Securicor Omega Express Ltd [2003] EWCA Civ 993, para 8, and Brennan 
v ECO Composting Ltd [2006] EWHC 3153 (QB), [2007] 1 WLR 773). 

 
Impact 
 

- Contrary to what was once popular belief, it remains open to a litigant in the 
family court seeking to challenge a final order made by consent to apply to the 
level of court which made the consent order, for set aside, including in (but not 
limited to) cases in which material non-disclosure is alleged. 
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Gohil v Gohil [2015] UKSC 61 
 

Facts 

- H was a former solicitor. During financial remedy proceedings he asserted 
that all of his ostensible wealth was held on behalf of clients. 

- W’s claims were settled at FDR in 2004. 

- Consent order recorded that “the [wife] believes that the [husband] has not 
provided full and frank disclosure of his financial circumstances 

- 2007 W applied to set aside the 2004 Order on the ground that H had 
fraudulently failed to disclose his assets. 

- Sep 2012: after an 8-day fact finding hearing, Moylan J set aside the 2004 
Order because: 

o There had been material non-disclosure and if there had been full 
disclosure the outcome would have been different; and  

o W’s evidence could be adduced on appeal as it satisfied the criteria in 
Ladd v Marshall 

- The Court of Appeal allowed H’s appeal on the basis that Moylan J had 
incorrectly applied the Ladd criteria; as such, there was no admissible 
evidence in support of Moylan J’s conclusions relating to material non-
disclosure. 

Judgment of the Supreme Court 

The Supreme Court unanimously allowed W’s appeal and reinstated Moylan J’s 
order. Lord Wilson gave the leading judgment. 

- The High Court had jurisdiction and was the appropriate forum for an 
application to set aside an order of the High Court. 

o Where non-disclosure is alleged intensive fact-finding is necessary. 

o The Supreme Court endorsed the conclusion of Family Procedure 
Rules Committee:  

§ the Family Court and High Court have power to set aside its 
own orders where no error of the court is alleged (in financial 
remedy cases only);  

§ such applications should be made to the same level of judge 
that made the original order; and 

§ if an application for set aside can be made, an application for 
permission to appeal should be refused.  

- The recital had no relevance to the determination of an application to set 
aside an order on the grounds of fraudulent non-disclosure. Both parties owe 
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a duty to the court to make full and frank disclosure, without which the court 
cannot discharge its duty under s.25(2) MCA 1973. 

- The Ladd criteria have no relevance to the determination of an application to 
set aside a financial order on grounds of fraudulent non-disclosure. 

- Provided there is no risk of injustice to H issues of material non-disclosure 
should not be remitted.  

 
Impact 

- Applications to undo an order on the basis of non-disclosure should be made 
by way of a set aside application to a judge of the same level as heard the 
application at first instance. 
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Sharland v Sharland [2015] UKSC 60 
 

Facts 

- 17 year marriage, 3 children, one of whom had severe autism 

- H was an entrepreneur who owned a substantial shareholding in a software 
business, AppSense Holdings Ltd, which he had developed. 

- Both parties instructed valuers, who produced valuation on the basis that 
there were no plans for an IPO of the company. 

- H gave evidence at the trial that there was no IPO “on the cards today”. 

- In the course of the trial in July 2012 the parties reached settlement, pursuant 
to which W would receive 30% of the net proceeds on sale of the shares. 

- Before consent order sealed, W became aware that AppSense was being 
prepared for an IPO. 

- Mrs Sharland invited the judge not to seal the consent order and applied for 
the hearing to be resumed. 

- In April 2013 the Judge declined to set aside the consent order on the grounds 
that he would not have made a substantially different order. 

Judgment of the Court of Appeal 

- W’s appeal dismissed by CA (Briggs LJ dissenting). 

Bennett J  

- Consent order stands; any order which would have been made would not 
have been substantially different had H given proper disclosure. 

Moore-Bick LJ 

- Starting point is Lord Brandon’s judgment in Livesey v Jenkins. 

- Dishonesty did not “add anything of significance to [this] case”. 

- W was “not entitled to resume the hearing simply to have the opportunity of 
negotiating a better settlement in the light of the additional disclosure”. 

Briggs LJ (dissenting) 

- Presence of fraud was the “cardinal aspect of this appeal”. 

- Bennett LJ erred in three respects: 

a. Underrated the significance of fraud – “fraud unravels all”; 

b. Livesey v Jenkins passage was simply “delivering a warning against the 
use of trivial non-disclosure for seeking to set aside orders for 
financial provision”; and 

c. He overrode the right of W to a fair hearing.  
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Judgment of the Supreme Court 

The Supreme Court unanimously allowed W’s appeal. The consent order would not 
be sealed and W’s application for financial relief was to return to the Family Division 
of the High Court. 

- An agreement cannot oust the power of the court to make orders for financial 
arrangements and does not give rise to a contact enforceable in law.  

- The court will make an order in the terms agreed unless it has reason to think 
there are circumstances into which it ought to enquire. 

- Allied to the responsibility of the court is the parties’ duty to make full and 
frank disclosure 

- The trial judge had:  

o been wrong to deprive W of a full and fair hearing of her claims; and 

o misinterpreted Livesey, which had drawn a distinction between 
triviality and materiality at the date of the order and not at some later 
date.  

- Briggs LJ was correct to apply the general principle that “fraud unravels all” 

- The only exception is where the court satisfied that:  

o at the time of the consent order, the fraud would not have influenced 
a reasonable person to agree to it;  nor 

o had it known what it knows now, would the court have made a 
significantly different order 

- The burden of establishing the above, lies with the perpetrator of the fraud. 

- The procedural observations of Lord Wilson in Gohil were endorsed. 

 

Impact 

- Fraud unravels all.  

 

 


