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SCIENTISTS v GURUS 
How should we approach spousal maintenance?  

 
“The family law scientist” – An increasingly common breed of hawkish lawyers and judges who 
approach the discretion allotted to the court in relation to spousal maintenance in a formulaic manner. 
Often seen with calculators and schedules. Fixated by needs.   
 
“The family law guru” – An older and curious breed of lawyers and judges who approach the discretion 
allotted to the court in relation to spousal maintenance broadly and without any one focus. Responds well 
to the word ‘fairness’. Dislikes specificity.  
 
 
Both Joshua and Thomas intend to set out their respective cases as to why the approach 
of the ‘scientists’ (Joshua) or ‘gurus’ (Thomas) is correct. To assist and provide 
background information they have prepared the following overview of the law, and 
included some helpful quotations.  
 
The cases, by and large, relate to the principles of needs, compensation and sharing as 
espoused by the House of Lords.   
 
For ease of use, and to provide a sense of how the law has evolved, a chronological 
approach has been adopted. The key cases discussed are as follows: 
 

 
C v C (Financial Relief: Short Marriage) [1997] 2 FLR 26 
 
White v White [2001] 1 AC 596 
 
Miller; McFarlane [2006] UKHL 24 
 
VB v JP [2008] 1 FLR 742 
 
B v S [2012] EWHC 265 (Fam) 
 
SA v PA (Premarital agreement: Compensation) [2014] EWHC 392 (Fam)  
 
H v H [2014] EWHC 760 (Fam) 
 
SS v NS (Spousal Maintenance) [2014] EWHC 4183 (Fam) 

 
Murphy v Murphy [2014] EWHC 2263 (Fam) 
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C v C (Financial Relief: Short Marriage) [1997] 2 FLR 26 
 

In C v C (Financial Relief: Short Marriage) [1997] 2 FLR 26 Ward LJ gave the following 
guidance in approaching maintenance cases: 
 
“To summarise, the proper approach is this:  
 

1) The first task is to consider a clean break which pursuant to s 25A(1) 
requires the court to consider whether it would be appropriate to exercise 
its powers so that the financial obligations of each party towards the 
other will be terminated as soon after the grant of the decree as the court 
considers just and reasonable.  

 
2) If there is to be no clean break, and a periodical payments order is to be 

made, then the court must decide pursuant to s 25 what amount is to be 
ordered. The duration of the marriage is a factor relevant to the 
determination of quantum.  

 
3) If a periodical payments order is made, whether for 5p pa or whatever, 

the question is whether it would be appropriate to impose a term because 
in the absence of such a direction the order will endure for joint lives or 
until the remarriage of the payee: see s 28(1)(a).  

 
4) The statutory test is this: is it appropriate to order periodical payments 

only for such a term as in the opinion of the court would be sufficient to 
enable the payee to adjust without undue hardship to the termination of 
financial dependence on the paying party?  

 
5) What is appropriate must of necessity depend on all the circumstances of 

the case including the welfare of any minor child and the s 25 checklist 
factors, one of which is the duration of the marriage. It is, however, not 
appropriate simply to say, “This is a short marriage, therefore a term must 
be imposed”.   

 
6) Financial dependence being evident from the very making of an order for 

periodical payments, the question is whether, in the light of all the 
circumstances of the case, the payee can adjust – and adjust without 
undue hardship – to the termination of financial dependence and if so 
when. The question is, can she adjust, not should she adjust. In answering 
that question the court will pay attention not only to the duration of the 
marriage but to the effect the marriage and its breakdown and the need to 
care for any minor children has had and will continue to have on the 
earning capacity of the payee and the extent to which she is no longer in 
the position she would have been in but for the marriage, its 
consequences and its breakdown. It is highly material to consider any 
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difficulties the payee may have in entering or re-entering the labour 
market, resuming a fractured career and making up any lost ground.  

 
7) The court cannot form its opinion that a term is appropriate without 

evidence to support its conclusion. Facts supported by evidence must, 
therefore, justify a reasonable expectation that the payee can and will 
become self-sufficient. Gazing into the crystal ball does not give rise to 
such a reasonable expectation. Hope, with or without pious exhortations 
to end dependency, is not enough.  

 
8) It is necessary for the court to form an opinion not only that the payee 

will adjust, but also that the payee will have adjusted within the term that 
is fixed. The court may be in a position of such certainty that it can 
impose a deferred clean break by prohibiting an extension of the term 
pursuant to s 28(1A). If, however, there is doubt about when self-
sufficiency will be attained, it is wrong to require the payee to apply to 
extend the term. If there is uncertainty about the appropriate length of 
the term, the proper course is to impose no term but leave the payer to 
seek the variation and if necessary go through the same exercise, this time 
pursuant to s 31(7)(a).” 

 
 
 
 
White v White [2001] 1 AC 596 
 
Lord Nicholls  
 

“This is not to introduce a presumption of equal division under another guise. 
Generally accepted standards of fairness in a field such as this change and 
develop, sometimes quite radically, over comparatively short periods of time. The 
discretionary powers, conferred by Parliament 30 years ago, enable the courts to 
recognise and respond to developments of this sort. These wide powers enable 
the courts to make financial provision orders in tune with current perceptions of 
fairness.” 
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Miller; McFarlane [2006] UKHL 24 
 
Both Baroness Hale and Lord Nicholls stress that relationship generated disadvantage 
may stretch beyond needs. 
 
Lord Nicholls sets out the doctrine of compensation in paragraph [13]: 
 

“[Compensation] is aimed at redressing any significant prospective economic 
disparity between the parties arising from the way they conducted their marriage. 
For instance, the parties may have arranged their affairs in a way which has 
greatly advantaged the husband in terms of his earning capacity but left the wife 
severely handicapped so far as her own earning capacity is concerned.” 

 
He goes on at para [99] to add that: 

 
“Her compensation claim is not needs related it is loss related.” 

 
Baroness Hale concurs, stating at para [140]: 

 
“But the economic disadvantage generated by the relationship may go beyond 
need, however generously interpreted.” 

 
However, Baroness Hale appears to contradict this at paragraph [154]: 
 

“If capital has been equally shared and is enough to provide for need and 
compensate for disadvantage, then there should be no continuing financial 
provision. In McFarlane, there has been an equal division of property, but this 
largely consisted of homes which can be characterised as family assets. This was 
not enough to provide for needs or compensate for disadvantage.” 

 
 
 
VB v JP [2008] 1 FLR 742 
 
Sir Mark Potter at paragraph [59]: 
 

“Second, on the exit from the marriage, the partnership ends and in ordinary 
circumstances a wife has no right or expectation of continuing economic parity 
(“sharing”) unless and to the extent that consideration of her needs, or 
compensation for relationship-generated disadvantage so require.” 
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B v S [2012] EWHC 265 (Fam) 
 
Having previously outlined the relevant principles in relation to capital division Mostyn J 
set out in B v S to clarify the law relating to periodical payments which were, in his 
words, “not so clear”. 
 
Perhaps part of his motivation for doing so is made clear in paragraph [79] where he 
states: 
 

“In my judgment simplicity and clarity are just as much needed in this part of the 
field as in the part designated "division of capital". Simple and fair guidance is 
needed so that the majority of cases can be settled. Settlement is almost always 
better than adjudication for a divorcing couple.” 

 
Mostyn J’s central thesis is that, save in the exceptional kind of case exemplified by 
McFarlane, a periodical payments claim should be adjudged (or settled) by reference to 
the principle of need alone. He reached this conclusion by highlighting Baroness Hale’s 
statement in McFarlane (quoted abovebut for ease repeated here) that: 
 

“If capital has been equally shared and is enough to provide for need and 
compensate for disadvantage, then there should be no continuing financial 
provision. In McFarlane, there has been an equal division of property, but this 
largely consisted of homes which can be characterised as family assets. This was 
not enough to provide for needs or compensate for disadvantage.” 

 
Mostyn J drew from this that the only thing that would justify an uplift over need would 
be compensation and affirmed this with Lord Nicholls dicta at paragraph [93]: 
 

“Clearly in this situation the wife is entitled to a periodical payments order in 
respect of her financial needs. She needed money to live in the former 
matrimonial home which was to be the continuing home for her and the 
children. But it would be manifestly unfair if her income award were confined to 
her needs. This is a paradigm case for an award of compensation in respect of the 
significant future economic disparity, sustained by the wife, arising from the way 
the parties conducted their marriage.” 

 
He then supported this with the dicta of Sir Mark Potter in VB v JP [2008] 1 FLR 742 
who stated at paragraph [59]: 
 

“Second, on the exit from the marriage, the partnership ends and in ordinary 
circumstances a wife has no right or expectation of continuing economic parity 
('sharing') unless and to the extent that consideration of her needs, or 
compensation for relationship-generated disadvantage so require.” 

 
Famously, Mostyn J rounded off his exposition of the law at paragraph [76] where he 
stated: 
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“[76] The reason that the sharing principle is sometimes advocated as being 
applicable to a periodical payments claim is to reflect the theory that post-
separation earnings derive from an earning capacity built up during the marriage 
which is, in some intangible way, a piece of matrimonial property there to be 
equitably or fairly shared. The high point of that theory is the dictum of Lady 
Hale which I have quoted above viz "the main family asset is the husband's very 
substantial earning power, generated over a lengthy marriage". As a theory it is 
problematic, because at the end of the day the only reason there is income after 
separation is because of  work done after separation. A footballer who earns 
£100,000 per week earns that because he is on the pitch playing football. 
Certainly, the skills he was born with, and the development of those skills (which 
may well have happened during his marriage), are all reasons why he can 
command his salary, but he will not get paid it unless he plays football. The 
footballer has to fill the unforgiving minute with sixty seconds' worth of 
distance run after the marriage.” (emphasis added) 

 
 
 
SA v PA (Premarital agreement: Compensation) [2014] EWHC 392 (Fam) 
 
Here Mostyn J conducted a detailed analysis of the compensation element of the 
McFarlane judgement. He opens by stating: 
 

“[24] I confess that I find the theory to be extremely problematic and challenging 
both conceptually and legally.” 

 
Mostyn J emphasised what he considered to be the “exceptional facts” of McFarlane. In 
particular he highlighted that for the first 8 years of the 18-year relationship W’s earnings 
were as much and sometimes more than H’s. 
 
Mostyn J went on to identify five “difficulties” with compensation claims: 
 

1. The language of the House of Lords speaks of “handicap”, “sacrifice” or 
“suffering a loss”. And though: 

 
“[28]… I entirely accept that such freely made choices may supply a 
“sound rationale” for a needs-based periodical payments award but I do 
not understand how it supplies a rationale for a periodical payments 
award that supplies a “premium” above need (see para 140) or for an 
“element of her claim not directly affected by the use she makes of her 
resources” (see para 99). 

 
2. Compensation claims require the court to make “extraordinary counter-factual 

findings”. 
 
3. The exercise is highly arbitrary. Charles J observed in the McFarlane variation 

proceedings: 
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“Whatever the income or earning capacity that is given up [whether 
large or small], the choice and the support given to the family, and the 
husband’s career success and earning capacity would effectively be the 
same”. 

 
4. Mostyn J said it was extremely difficult to compute rationally, let alone 

predictably, a compensation premium: i.e. the amount over and above needs 
that W should receive. 

 
5. In Mostyn’s view, the ultimate award to Mrs McFarlane was no more than a 

conventional needs based exercise.  
 

“[35] It is hard to identify any case where compensation has been 
separately reflected as a premium or additional element.”  

 
At paragraph [36] Mostyn J expresses the principles of compensation to take forward: 

 
(i) It will only be in a very rare and exceptional case where the principle will be 

capable of being successfully invoked. 
 
(ii) Such a case will be one where the court can say without any speculation, ie 

with almost near certainty, that the claimant gave up a very high earning 
career which had it not been foregone would have led to earnings at least 
equivalent to that presently enjoyed by the respondent. 

 
(iii) Such a high earning career will have been practised by the claimant over an 

appreciable period during the marriage. Proof of this track-record is key. 
 
(iv) Once these findings have been made compensation will be reflected by 

fixing the periodical payments award (or the multiplicand if this aspect is 
being capitalised by Duxbury) towards the top end of the discretionary 
bracket applicable for a needs assessment on the facts of the case. 
Compensation ought not be reflected by a premium or additional element on 
top of the needs based award. 
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H v H [2014] EWHC 760 (Fam) 
 
Coleridge J agrees with Mostyn J that cases where the principle of compensation is 
applicable will be rare.  
 

“[66] I should only finally say that I agree with recent pronouncements about the 
dangers inherent in attributing special weight to arguments about compensation.  
However, there remain a very small number of cases where it stares the court in 
the face and to ignore it and simply approach the case on the basis of the more 
simplistic "needs" arguments does not do full justice to a wife who has sacrificed 
the added security of generating her own substantial earning capacity, as this wife 
undoubtedly did.” 

 
However, he argues that the mechanism Mostyn J deploys to give effect to compensation 
is too restrictive.  
 
More generally, it is clear that Coleridge J believes that a mechanistic approach to 
financial remedies is spurious. 
 

“[48] At the end of the day, as is always emphasised in these cases, the court is in 
the business of trying to achieve fairness between the parties in the light of the 
past, in the light of the present circumstances and in the light of the future facts 
insofar as they can be predicted. It is in applying proper weight to all those 
factors that the concept of fairness can be fathomed, in my judgment. I do not 
think such an exercise is improved by an attempt to descend into great 
precision. Such precise predictions are as likely to be wrong in their outworking 
as a more broad assessment. It is always important to realise that such a 
multifaceted assessment is inevitably shot through with uncertainty. Any attempt, 
in my judgment, to apply some kind of formulaic approach is spurious and 
merely an attempt to fix the unfixable or pin down the 
unpin-downable. Part of the process necessarily involves economic forecasting 
which is on any view the blackest of arts and, as everyone knows, notoriously 
unreliable and necessarily inaccurate.” 

 
 
 
Murphy v Murphy [2014] EWHC 2263 (Fam) 
 
After a six year marriage, the wife was left caring for 3 year old twins. The husband 
argued that the court ought to seek to bring an end to spousal maintenance at some 
definite point in the future, by which time the wife, who was university educated, could 
be expected to be in employment. The wife argued that such predictions were necessarily 
uncertain and that in the circumstances no step-down or term ought to be imposed. 
 
Holman J held at paragraph [29] that “it would be totally speculative, whether or not by 
September 2017, or any date in the relatively near future, she is going to be able to obtain 
work at any particular level of remuneration”. He continued at paragraph [35]: 
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[35] What, frankly, the arguments by the husband overlook is that the 
having of children changes everything. Of course this wife could never have 
expected a ‘meal ticket for life’ on the basis of six years of marriage and two years 
of cohabitation if there had been no children. Far from it, she would no doubt 
have continued to work at Selfridges, or in similar employment, and at the point 
of the breakdown of their marriage and divorce there would have been a fair 
capital division and a clean break and each would have gone their own way. But 
the fact of having children, and their obvious dependence in this particular 
case on their mother for their care, changes everything, as I have said. The 
economic impact on this wife is likely to endure not only until they leave school 
but, indeed, for the rest of her life.” 

 
SS v NS (Spousal Maintenance) [2014] EWHC 4183 (Fam) 
 
In SS v NS Mostyn J built upon his ratio in B v S. Throughout his judgment Mostyn J 
emphasised the importance of enabling the parties to achieve financial independence and 
that the court should look to alleviate needs generated by the marriage. At paragraph [31] 
he stated: 

 
“For my part I find it difficult to see why it is just and reasonable that an ex-
husband should have to pay spousal maintenance or enhanced spousal 
maintenance by reference to factors which are not causally connected to the 
marriage” 

Of particular interest was Mostyn J’s dicta in relation to the wording of the statute, which 
refers to “undue hardship”, as opposed to all hardship: 

 
“[28] Parliament has already intervened here, but only to a limited extent. The 
1984 amendments to the Matrimonial Causes Act 1973 by the insertion of 
s25A(1) and (2) stipulate that spousal maintenance should be terminated as soon 
as it is just and reasonable. A term should considered by the court unless the 
payee would be unable to adjust without undue hardship to the ending of 
the payments. This suggests that Parliament anticipated that a degree of 
not undue hardship in making the adjustment is acceptable.” (emphasis 
added) 

Mostyn J provided a checklist at paragraph [46] that identifies the various strands that 
form part of the court’s deliberation in relation to spousal maintenance. It is repeated in 
full below: 

 
“[46] Pulling the threads together it seems to me that the relevant principles in 
play on an application for spousal maintenance are as follows: 

i) A spousal maintenance award is properly made where the evidence 
shows that choices made during the marriage have generated hard 
future needs on the part of the claimant. Here the duration of the 
marriage and the presence of children are pivotal factors. 
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ii) An award should only be made by reference to needs, save in a 
most exceptional case where it can be said that the sharing or 
compensation principle applies.   

iii) Where the needs in question are not causally connected to the 
marriage the award should generally be aimed at alleviating 
significant hardship. 

iv) In every case the court must consider a termination of spousal 
maintenance with a transition to independence as soon as it is just 
and reasonable. A term should be considered unless the payee would 
be unable to adjust without undue hardship to the ending of payments. 
A degree of (not undue) hardship in making the transition to 
independence is acceptable. 

v) If the choice between an extendable term and a joint lives order 
is finely balanced the statutory steer should militate in favour of 
the former. 

vi) The marital standard of living is relevant to the quantum of 
spousal maintenance but is not decisive. That standard should be 
carefully weighed against the desired objective of eventual 
independence. 

vii) The essential task of the judge is not merely to examine the 
individual items in the claimant's income budget but also to stand back 
and to look at the global total and to ask if it represents a fair 
proportion of the respondent's available income that should go to the 
support of the claimant.    

viii) Where the respondent's income comprises a base salary and a 
discretionary bonus the claimant's award may be equivalently 
partitioned, with needs of strict necessity being met from the base salary 
and additional, discretionary, items being met from the bonus on a 
capped percentage basis. 

ix) There is no criterion of exceptionality on an application to extend a 
term order. On such an application an examination should to be made 
of whether the implicit premise of the original order of the ability of the 
payee to achieve independence had been impossible to achieve and,  if 
so, why. 

x) On an application to discharge a joint lives order an examination 
should be made of the original assumption that it was just too difficult 
to predict eventual independence. 

xi) If the choice between an extendable and a non-extendable term is 
finely balanced the decision should normally be in favour of the 
economically weaker party.” 
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