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Relevant Cases and Texts 
 
The following are relevant/recent cases and texts: 
 

- Borras Report, Official Journal of the European Communities C 221/27; 
 

- L-K v K (No 2) [2006] EWHC 3280 (Fam); 
 

- Marinos v Marinos [2007] 2 FLR 1018; 
 

- Munro v Munro [2008] 1 FLR 1613; 
 

- Z v Z [2010] 1 FLR 694; 
 

- Olafisoye v Olafisoye [2010] EWHC 3539 (Fam); 
 

- C v S [2011] 2 FLR 19;  
 

- V v V (Divorce: Jurisdiction) [2011] 2 FLR 778; 
 

- Tan v Choy [2014] EWCA Civ 251; 
 

- Chai v Peng [2014] EWHC 1519 (Fam). 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

Brussels II - Article 3 
 

General jurisdiction 
 
1) In matters relating to divorce, legal separation or marriage annulment, 

jurisdiction shall lie with the courts of the Member State.  
 
(a) in whose territory: 

  
− the spouses are habitually resident, or  
− the spouses were last habitually resident, insofar as one of them 

still resides there, or  
− the respondent is habitually resident, or  
− in the event of a joint application, either of the spouses is 

habitually resident, or  
− the applicant is habitually resident if he or she resided there for at 

least a year immediately before the application was made, or  
− the applicant is habitually resident if he or she resided there for at 

least six months immediately before the application was made 
and is either a national of the Member State in question or, in the 
case of the United Kingdom and Ireland, has his or her ‘domicile' 
there;  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

What is ‘habitual residence’? 
 
Habitual residence is not defined by Brussels IIR. Reference to the Borras Report 
(1998), the explanatory report approved by the Council, has consistently been made. 
Habitual residence is described as: 
 

‘[32] … the place where the person had established, on a fixed basis, his permanent or 
habitual centre of interests, with all the relevant facts being taken into account for the purpose 
of determining such residence’. 

 
In Marinos Munby J rephrased the Borras Report’s centre of interests test as: 
 

‘[83] … centre of gravity’.  
 
However in paragraph [33] he acknowledged the Borras Report and the French case 
of Moore v McLean: 
 

‘Accordingly, in my judgment, the phrase “habitually resident” in Article 3(1) has the 
meaning given to that phrase in the decisions of the ECJ, a meaning helpfully and accurately 
encapsulated by Dr Borrás in para [32] of his report: 
 

“the place where the person had established, on a fixed basis, his permanent or 
habitual centre of interests, with all the relevant facts being taken into account for 
the purpose of determining such residence” 

 
and by the Cour de Cassation in Moore v McLean: 
 

“the place where the party involved has fixed, with the wish to vest it with a stable 
character, the permanent or habitual centre of his or her interests.”' 

 
Different judges have formulated this in different ways. In L-K v K Singer J held the 
parties had: 
 

‘[34] … established in this jurisdiction not as transients but for a settled purpose or 
intention’. 

 
In Z v Z, Ryder J referenced Munby J’s judgment in Marinos stating: 
 

‘[43] I note with agreement the citation by Munby J in Marinos at paras [23] and [24] of the 
decisions in Fernandez v Commission of the European Communities (Case C-452/93P) 
[1994] ECR 1-4295 as follows: 
 

‘As the Court of First Instance, referring to the settled case-law of the Court of 
Justice, pointed out, the place of habitual residence is that in which the official 
concerned has established, with the intention that it should be of a lasting character, 
the permanent or habitual centre of his interests. However, for the purposes of 
determining habitual residence, all the factual circumstances which constitute such 
residence must be taken into account.’ 

 
And Swaddling v Adjudication Officer (Case C-90/97) [1999] 2 FLR 184 at para [29]: 
 

‘In that context, account should be taken in particular of the employed person’s 
family situation; the reasons which have led him to move; the length and continuity 
of his residence; the fact (where this is the case) that he is in stable employment; and 
his intention as it appears from all the circumstances.’ 

 



 

Time in habitual residence cases 
 
The question of time has been, unsurprisingly, controversial. In L-K v K Singer J held: 
 

‘[43] So if one is to apply to the consideration of habitual residence in the context of this case 
the same considerations as hold sway in Europe, while recognising that they must always be 
put in the context of the particular factual matrix and legal process involved, although length 
of time clearly can be a relevant factor it is not a conclusive factor. Nor is there any 
particular period set down as a minimum.’ 

 
In Marinos Munby J held: 
 

‘[87] There must be an appreciable period of residence before it becomes habitual, though 
that period need not be very long. It can certainly be measured in weeks rather than in months 
and in an appropriate case it can probably be measured in nothing more than days. But here, 
of course, we are concerned with a period of less than 24 hours’. 
 
‘[89] In a case such as this – where someone, as in the case of the wife here, is undertaking a 
planned, purposeful and permanent relocation from one country to another – there is nothing 
in Community law to prevent the acquisition of a new habitual residence contemporaneously 
or virtually contemporaneously with the loss of one’s previous habitual residence.’ 

 
In Z v Z Ryder J held: 
 

‘[40]… A centre of interests may be established quickly or slowly, depending on the 
circumstances. Habitual residence in one country may not be lost despite a lengthy period in 
another.’ 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

Marinos or Munro – habitually resident on the day or for the year? 
 
Effectively there are two mainstream interpretations of the fifth indent of Article 3(1) 
– namely: 
 

- The person seeking to found jurisdiction has to be "habitually resident" in the 
territory concerned at the date the proceedings are started and he also has to 
have "resided" there for at least a year before the relevant proceedings are 
started. 

 
OR 
 

- The person seeking to found jurisdiction has simply to have been "habitually 
resident" for one year prior to the start of the proceedings. 

 
Should a party attempt to follow the approach in Marinos, they may be able to 
establish habitual residence on the day of the application and rely on their residence in 
England for the year prior.  
 
Munby J in Marinos stated that the fifth indent should be interpreted as there being 
required: 
 

‘[46] two things: (i) habitual residence on a particular day and (ii) residence, though not 
necessarily habitual residence, during the relevant immediately preceding period’. 

 
Bennett J in Munro disagreed with Munby’s interpretation in Marinos and considered 
that: 
 

‘[49] Nevertheless what troubles me about the conclusion of Munby J on this point is 
that I do not think it accords with the proper construction of Art 3(1)’. 

 
He further argued that there was no distinction between residence and habitual 
residence for the purpose of the Regulation and no need to insert words into the 
Regulation, stating: 
 

‘[53] If then I am correct on this point there is no need to insert into the Regulation words as 
suggested in para [46] of the judgment in Marinos v Marinos.’ 

 
The Court of Appeal in Tan v Choy was asked to consider the correct interpretation. 
They declined to do so on the basis that the husband was habitually resident under 
either test. This echoed the approach of Holman J in Olafisoye. However, Aikens LJ 
in Tan v Choy (obiter) did consider a third possible interpretation: 
 

‘[30] … Thirdly, it could mean that the person seeking to found jurisdiction has to establish 
that he/she is "habitually resident" at the time the proceedings are started and that this fact is 
proved by establishing that he/she has "resided" in that territory for at least a year 
immediately before the proceedings were started ("…application was made").' 

 
This may be an unhelpful contribution from Aikens LJ. As previous case law has 
shown, an individual can be "resident" in more than one country and, (as Aikens LJ 
himself acknowledged at paragraph [29]), habitually resident in only one country. 
Should one year's "residence" demonstrate habitual residence then if, hypothetically, 



 

an individual was "resident", in the less strict sense, in both England and France for 
one year, then that fact could be used to demonstrate their habitual residence in either 
country. 
 
Munby J's interpretation of the fifth indent of Article 3(1)(a) was followed in V v V by 
Jackson J who not only endorsed Munby J's judgment, but also outlined his 
opposition to Bennett J's position. His laid out his reasoning clearly in paragraph [47]: 
 

'(1) It reflects a plain reading of the article. 
 
(2) Habitual residence is a term of art, while residence is not.  Residence, as Mr Scott says, is 
simply where a person lives.  As the Borrás report makes clear, the drafting of these 
particular indents was heavily contested.  I agree with Munby J (at paragraph 46) that "the 
regulation... quite clearly distinguishes between two different concepts.  If it had been 
intended to refer just to the one concept the regulation could, for example, very easily (and 
whether in English or in the equivalent French) have used [other] words" (and he then goes 
on to illustrate).  In contrast, the decision in Munro requires the court to add a word 
("habitually") that does not appear. 
 
(3) I read the article as a whole as requiring a petition to show the qualitative feature of a 
genuine connection, as represented by habitual residence and, in minority cases under the 
fifth and sixth indents, a quantitative feature based upon length of residence.  I believe that 
this is what is meant by Dr Borrás when she speaks of "the basis of habitual residence 
combined with other elements" in these indents. 
 
(4) On the issue as a whole, I respectfully prefer the analysis of Munby J.  The reasoning of 
Bennett J at paragraphs 49-54 of his judgment is, I find, less easy to follow. 
 
(5) As it happens, the decision in Munro did not turn on the interpretation of the sixth indent, 
but was determined by a finding that both spouses had been domiciled in this country and the 
jurisdiction existed under Article 3(1)(b).  Bennett J's observations were, as he acknowledged, 
obiter dicta.' 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

Chai v Peng – litigation tactics to ensure habitual residence 
 
The debate between Marinos or Munro may be obsolete if a party attempted to follow 
the litigation tactics displayed in the recent case of Chai v Peng.  
 
The relevant background to the case is that there was a dispute as to jurisdiction. W 
had petitioned in February 2013. She sought to issue a fresh petition thereby 
anchoring the date for which domicile/habitual residence was decided in May 2014, 
strengthening her case.  
  
The relevant provision of the Family Procedure Rule is Rule 7.7, which provides as 
follows: 
 

7.7 (1) Subject to paragraph (2) [which is not in point in this case], a person 
may not make more than one application for a matrimonial ... order in respect 
of the same marriage ... unless - 
 
(a) the first application has been dismissed or finally determined; or 
 
(b) the court gives permission. 

 
Holman J dismissed W’s petition allowing her to immediately file a new petition, 
giving her a tremendous advantage in the jurisdiction dispute.  
 
Effectively, should this be followed by future litigants, they may wish to consider 
putting in a ‘holding petition’ which is subsequently abandoned.  
 
However, they should bare in mind Holman J’s statement that: 
 

‘[49] I wish to make crystal clear that my decision in this case is utterly fact-
specific to the facts and circumstances of this case and no other. I am not a 
friend of the forum shopper. I have not the slightest desire or intention of 
opening floodgates or driving perilously on a coach and horses. If I thought 
for one moment that the wife and/or her advisers had at any stage acted in bad 
faith, then, of course, I would take a very different view. Mr Bishop makes 
plain that he makes no allegation of bad faith against Vardags, nor of course 
against the wife's team of barristers. But he does say that she has acted in bad 
faith and that she was deliberately placing her towel on the sun lounger long 
before she was entitled to do so, as she well knew. I repeat, there is not a word 
of evidence in this case by or on behalf of the husband. I do not have the least 
reason to conclude that when the petition was presented in February 2013 
either the wife personally or her advisers were acting in bad faith, or 
intending to act abusively. No doubt they foresaw the possibility of a 
jurisdiction race and felt that there were advantages in rapidly petitioning 
here. But it was, and remains, her case that the jurisdictional bases were 
made out and it has not in any way been established that they were not.’ 

 
Permission to appeal has been refused.  
 
 



 

 
A Quick Scenario 

 
Alice is the wife of the incredibly wealthy, successful, handsome and talented 
internationally acclaimed lawyer Joshua Vines. Both are American.  
 
They are both resident in both London and Paris. Joshua is almost certainly habitually 
resident in Paris having lived there for 10 years. Alice’s habitual residence is a grey 
area as she frequently stays in their London apartment.  
 
Alice arrives in London with her cat, fetchingly named ‘Catsby’ and a personalized 
Louis Vuitton suitcase stuffed with £1.5 million in £50 notes. She immediately seeks 
legal advice as to how she can be divorced in this jurisdiction.  
 
Joshua, despite being incredibly trusting, is suspicious. He is aware that Alice may 
seek to divorce him in England and Wales and, according to Alice, Joshua may 
petition soon.  
 
Advice 
 
Alice should immediately petition.  
 
As they are both petitioning in EC member states. The lis pendens rule accords 
absolute priority to the court first seised: Article 19 Brussels IIR.  
 
Joshua would almost certainly succeed as he is habitually resident in France. W may 
be able to petition successfully on the basis that when she arrived in London she 
became habitually resident in England engaging the Marinos interpretation.  
 
However, given her significant resources and applying Chai v Peng, Alice may be 
able to use her petition as a holding petition and use her significant resources to firm 
up her habitual residence status, having her holding petition dismissed in a years time 
only to launch a fresh and considerably stronger petition.   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

Factors in habitual residence cross-checked against relevant case law 
 
It would appear that the devil is in the detail. Munby J in Marinos stated: 
 

‘[75] many of the factors relied upon in the present case … are, of themselves, of little 
significance save insofar as they form part of a much bigger picture’. 
 
‘[82] One cannot, as it seems to me, say a priori that any one factor is of more or less 
intrinsic weight than another. How the balance comes to be struck must depend upon all the 
factors in issue in the particular case, the task for the judge being to attribute to each of those 
factors the weight which, in his estimation, attaches to it in the particular circumstances of the 
particular case. In one case the factor of employment may weigh more heavily than in another 
superficially similar case. In another case the location of the matrimonial home may carry 
particular weight’.  

 
Examples of issues that were given some significance in the relevant case law are 
listed below.  
 
The Parties’ Personal History 
 

- Where were they born? 
- Where were they educated? 
- Where did they meet? 
- If they cohabited, where did they cohabit? 
- Where did they marry? 
- What language do they speak? 

 
The Children  
 

- Where were they born? 
- Where were they educated? 
- Where do the forms for the children’s schools list as home addresses? 
- If the children have attended schools in different jurisdictions, did they retain 

their places in other schools? 
- What language do they speak? 

 
Work/Education 
 

- Are the parties’ working/educating themselves? If so, where? 
- What is the purpose of working/education in the UK/abroad? 
- Is the work temporary, permanent or open ended? 
- Does the work provide benefits – relocation package, tax equalization etc. 
- Where are they paid? 
- Where do they pay tax? 

 
Property and Possessions 
 

- Where are the parties’ assets? 
- Do the parties own property? 

o Is it occupied by the parties or empty or let out? 
§ If let out, what are the terms of the tenancy?  
§ Where do the parties list as their home address in the tenancy? 



 

o Length of time owned 
- Where are the majority of the parties’ possessions? Are they in storage? 
- Do the parties own a car/cars? If so where is it? Do they both drive it? 

 
Time  
 

- With precise dates, when have the parties been in the UK/abroad?  
- What is the context of their visits to the UK/abroad?  

 
Interactions 
 

- What have the parties discussed between each other? Can this be evidenced? 
- What have the parties told the children/family/friends? 
- Have the parties interacted with any institutions, e.g. HMRC, if so where have 

they listed as their home address? 
- Where are the parties’ friends and wider family? 
- When did the parties separate and what were the interactions and the context 

of said interactions after separation? 
o Can the parties be seen as individuals rather than as a family unit? 

 
 
Misc 
 

- Where are the parties’ pets? 
- Where are the parties’ bank accounts? 
- Where do the parties seek medical attention? 
- Where are the parties’ mobile phone contracts? 
- Are the parties members of any clubs? If so where? 
- Where do the parties have their mail sent? 
- Where do the parties vote? 
- Do the parties have driving licenses, if so, for where? 
- Do the parties have a National Insurance Number or its equivalent? 

 
Proceedings 
 

- Are there other proceedings in another jurisdiction? How have they framed 
London/the proceedings in London? 

- Where do the parties list as their home address in petition, etc? 
 
 
 
 
 
 
 
 
 
 
 
 



 

Factors in habitual residence suggested by Timothy Bishop QC 
 
Tim Bishop QC, who has vast experience in relation to habitual residence, in a recent 
lecture considered the following to be possibly relevant factors: 
 

- Property owned/ long lease  
- Immigration position 
- Job 
- Job still in other country 
- Training 
- Skills deployable only in certain country 
- Is it a secondment or a finite project which brings someone to England for a 

certain period  
- Doctor 
- Dentist 
- Accountant 
- Other professional help 
- Where the main computer is kept (if not a laptop) 
- Staff 
- Was the marriage ongoing throughout the preceding year / six months: if so 

where was the spouse habitually resident  
- Had the marriage broken down; and with it the reason to be habitually resident 

elsewhere  
- Clubs and hobbies 
- Friends  
- What has been said to friends/ family/ tax authorities/ anyone 
- Pets 
- Where are the family/ children  
- Children’s education 
- English driving license 
- NI number  
- Language 
- Bank accounts/ credit cards/ store or charge cards / other accounts; address 

given for accounts 
- Post  
- Mobile accounts 
- Email accounts 
- Church / synagogue / mosque membership 
- Other memberships 
- Tax affairs  
- What said in overseas proceedings (if a petition has been filed overseas / there 

has been overseas inter-solicitor correspondence)  
- What has been the attitude in the past toward England 
- Historical connections to England 

 


