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GETTING	IT	RIGHT	NEXT	TIME?	

	

	 You	need	direction,	yeah	you	need	a	name	

When	you’re	standing	in	the	cross	roads	every	highway	looks	the	same	

After	a	while	you	can	recognise	the	signs	

So	if	you	get	it	wrong	you’ll	get	it	right	next	time.	

	

(Gerry	Rafferty:	Get	It	Right	Next	Time)	

	

	

There is the story of eminent counsel  appearing before the House of Lords. The opening exchanges 

went as follows: 

 

Counsel: This appeal arises from a contract. By law a contract arises when there is an offer, 

acceptance and consideration… 

Law Lord: I think you can assume we know the basics. 

Counsel: That was the mistake I made in the court below. 

In the law of Financial Remedies  the exchange might substitute “this is a divorce  case and the law 

for distributing assets is found in S25 of the MCA 1973” for eminent counsel’s opening comment.. 

 

 S25 of the Matrimonial Causes Act 1973 is simple English and anyone can see that it gives the Court 

a wide discretion.  It is suggested that the best way of interpreting the section would be by working 

within its words and developing classes of outcome derived from the categories of cases which come 

before the court. Examples would include  house only asset cases, inherited asset cases and high 
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income cases. Put another way, and adopting Thorpe LJ’s useful phrase, the Court could look for the 

magnetic factor and categorise the case accordingly (White v White [1998] 2 FLR 310 CA) . History 

shows this is not the approach which had been adopted. In a well intentioned search for certainty the 

judges prefer to gloss the section and short circuit the statutory balancing exercise. 

 

This paper is focused on judicial discretion. I thought it would be useful to put the exercise of 

discretion under S25 in the historical context of judicial discretion under earlier law. I was expecting 

to find greater consistency of approach and more judicial discipline in the distribution of  assets after 

divorce. I was wrong.  Four years apart two of the great nineteenth century divorce judges took 

differing views on the one third rule as developed in the Ecclesiastical Courts: 

“Not being able to derive any assistance from the practice of Parliament or the Ecclesiastical Court, I 

must take upon myself the arduous duty of deciding what is reasonable in this case.”( Fisher v Fisher 

(1861) 2 SW and Tr 410 per Sir Cresswell Cresswell), or 

“I am at a loss to discover any reason why the Court in construing and applying S32, should deal 

with the subject in any more niggard spirit than that in which the Ecclesiastical Court regarded the 

question of permanent alimony.”  (Sidney v Sidney (1865) 4 SW and Tr 178 per Sir James Wilde (as 

he then was)). 

 

Sir Cresswell Cresswell  was a fine judge, but Sir James Wilde, or Lord Penzance as he subsequently 

became, was probably the greater of the two and his view prevailed. Over the following decades, the 

divorce judges routinely referred to the one third rule. This was not without some controversy as its 

application frequently followed a disclaimer saying the rule was not really a rule at all. The non-rule  

was certainly honoured more in the observance than the breach. Before and after 1857 it was justified 

in different ways. In 1796 the Earl of Pomfret was allowed to keep two thirds of his income as it was 

in the public interest for him “adequately to maintain his station” (Pomfret v Pomfret unreported but 
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cited in Cooke v Cooke (1812) 2 Phill 40)1.  By 1973 the greater share was awarded in part because 

the divorced husband would require a housekeeper and the wife would not (Wachtel v Wachtel 

[1973] Fam 72). By the time one arrives at Mr and Mrs McFarlane the award was based on 

compensation for gender related disadvantage, but it was still a third (Miller v Miller; McFarlane v 

McFarlane [2006] 1 FLR 1186 ).2 

 

The one third rule receded in importance in the years following Wachtel. It was increasingly seen as a 

fetter on the discretion set out in S25.  The apparent authority of Wachtel was avoided by Ormrod LJ 

deciding that in a codified area of law decisions could not be binding authority as understood by the 

common law (Martin v Martin [1978] Fam 123).  It was also around this time that calculators and 

computers enabled the assiduous advocate to look at the consequences of various orders. Tax rates 

were Corbynesque plus (Sir Geoffrey Howe’s budget in 1979 only reduced the top rate to 60%) and 

maintenance was tax deductible. The advocate had this in mind as he prepared his or her net effect 

calculations (Furniss v Furniss  (1981) 3 FLR 46).  In capital cases the law was moving “to take the 

wife’s reasonable requirements and balance those against the husband’s ability to pay” (per Dunn LJ 

in Potter v Potter (1983) 4 FLR 331 at p 334). Dunn LJ continued by testing this approach against 

the criteria in S25. On the facts of the case he was right and the mid 1980’s were the high point of the 

court applying the statute. Some judges wondered whether ignoring  Wachtel   and adopting a 

Martin  approach to precedent would undermine the law (see for example Slater v Slater (1982) 3 

FLR 364.), but they were fighting a losing cause. 

																																																													
1 About 100 hundred years later the court varied a nuptial trust to equalise incomes after a childless marriage as 
the husband, a half pay colonel need to maintain his station by keeping two horses (Farrington v Farrington 
and Schooles [1886] 11 PD 84). 
2 It is normally thought that the one third rule originated in the Ecclesiastical Courts and was one third for the 
wife, one third for the husband and one third for the children. Another explanation is the Anglo- Saxon law of	
dower which gave a widow a life interest in one third of the husband’s freehold land. The law of dower mutated 
but remained significant, though avoidable, until  the Dower Act 1833. 
3 After his well known reference to “trial, error and imagination” Ormrod LJ continued by saying that “as social 
circumstances change so the court will have to adapt the ways in which it exercises discretion. If property 
suddenly became available all over the country many of the rationes decidendi of the past would be quite 
inappropriate”. Tabulating divorce orders against movements in markets and changing social-economic 
attitudes might explain the difficulty and danger in looking for universal, or even general, principle.  



4	
	

 

Shortly before Potter the Court of Appeal decided  Preston v Preston (1981) 2 FLR 331. In that case 

Ewbank J awarded W a clean break lump sum of £600,000 which was designed to generate the net 

income which W needed. On appeal Ormrod LJ and Hollings J dismissed the appeal on the basis that 

though the lump sum was high it fell within the broad ambit of discretion4. Brandon LJ dissented and 

would have reduced the lump sum to £385,000 on the basis that W should be expected to amortise her 

capital.  Preston is authority for the proposition that it is not plainly wrong not to permit a wife to 

retain the capital value of her  clean break lump sum, but nobody seemed to see it like that. They 

preferred Brandon LJ’s minority judgment and decided that clean break capital should always be 

amortised.  Putting the ratio of Preston to one side, amortisation might reflect the fact that a clean 

break lump sum is in lieu of maintenance, which is paid periodically. That argument was rejected in 

Duxbury v Duxbury [1987] 1 FLR 7, but W’s award still assumed amortisation in accordance with 

the eponymous Duxbury calculations.  Duxbury was heard in the Court of Appeal in November 1985, 

so the first instance hearing was probably at the end of 1984. It follows that Mr Timothy Lawrence of 

Coopers & Lybrand, as the firm then was, developed his prototype Duxbury programme at some stage 

between 1981 and 1984. Computers were novel and exciting in those days. It is suggested that one 

reason why amortisation took off was because lots of lawyers liked playing around with the 

programme. Whether that is right or not, it contributed to S25 being sidelined and subservient to the 

concept of reasonable requirements (see Dart v Dart  [1996] 2 2 FLR 286 ).   

 

In a number of cases the courts saw that reasonable requirements was a fetter on the section and could 

produce an unfair result (see for example Burgess v Burgess [1996] 2 FLR 34 and A v A (Elderly 

Applicant: Lump Sum  [1999] 2 FLR 969). Over the years this may have eroded the dead hand of 

reasonable requirements and produced a more balanced application of  S25. In the event,  the House 

of Lords swept the concept away in White v White  [2000] 2 FLR 981). A yardstick of equality was 

																																																													
4	The	width	of	discretion	has	been	recognised	since	at	least	1823	(Street	v	Street	[1823]	Addams	1)	
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introduced and Section 25 was to be applied in a fair fashion. Initially, many thought that the 

emphasis would move from needs to contribution. This did not prove to be the case. In Lambert v 

Lambert [2003] 1 FLR 139 the Court of Appeal held that in all but the most exceptional 

circumstances the domestic contribution of the wife during a marriage was equal to the money 

generating contribution of the husband. A few years later the House of Lords decided Miller; 

McFarlane  and introduced sharing, needs and compensation as the three routes to relief. Equal 

sharing of the marital acquest became commonplace and by 2007 the Court of Appeal decided that an 

equal division of assets is the starting point, albeit with departure for non-marital assets (Charman v 

Charman (No 4)  [2007] 1 FLR 1246). In the space of seven  years  the fluidity and primacy of the 

statute contemplated by White   had been replaced by sharing the marital acquest, needs and 

compensation. The sharing principle works well enough when the assets were acquired during the 

marriage, but it can lead to sophisticated arguments on how to account for pre-acquired assets or a 

post separation accrual (Jones v Jones [2011] 1 FLR 1723). A needs assessment is a straight forward 

concept which, the statute would suggest should be carried out with reference to the ages of the 

parties, the length of the marriage and the marital  standard of living. Compensation is more fraught; 

not least because the very word may be misleading. 

 

As I have sought to explain the distribution of resources on divorce is a story of twists and  turns and 

dead ends. Today’s orthodoxy can become tomorrow’s heresy.  This happens when justice, fairness or 

the terms of S25 become too greatly disengaged from prevailing practice. It is suggested that the 

interaction between maintenance and capital may be moving in that direction. The difficulty arises 

either from failing to consider S25 as a whole, or from a failure properly to apply the concept of 

compensation, or both.  The danger is that capital is divided equally under the sharing principle and 

maintenance is then considered exclusively from the viewpoint of need.   
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In SS v NS [2014] EWHC 4183 Mostyn J divided the capital and pension resources equally with W 

receiving the precise sum of £1,645,184. This division gave W £461,684 above assessed need  which 

Mostyn J described as providing “a solid base for (her) autumn years”. After coming to his 

conclusion on a capital division he continued by considering the jurisprudential basis for spousal 

maintenance; a topic which Ann Hussey QC is addressing in her paper. In paragraph 26 Mostyn J 

asked “why on the dissolution of a contract of marriage (a liability for maintenance) can or should 

arise in the first place”. I would suggest that the answer is found in paragraph 31 which queries why a 

husband has “to pay spousal maintenance or enhanced spousal maintenance by reference to factors 

which are not causally connected to the marriage…”.  In many cases one factor causally connected 

with the marriage is that the wife has been wholly or partially dependant on the husband. The 

importance of this factor will be influenced by the length of the marriage, the ages of the parties and 

the marital standard of living; all express criteria in S25. They will influence the question of when and 

whether it would be just and reasonable to terminate the dependency of the wife through an order for 

periodical payments (S25A (1)). Given the rise in capital values since 1970 and the steady increase in 

the number of wives who work full time or part time during the marriage, a fair capital division and 

limited maintenance may be easier to achieve now than was the case in 1971, but this is a comment 

about likely outcome rather than a reason to alter the analysis. Paragraph 46 of SS v NS summarises 

the considerations set out earlier in the judgment. Most of the points (i)-(xi) are well made. The query 

is whether “an award should only be made by reference to needs” and whether those needs have to be 

“hard future needs” arising from “choices made during the marriage”. Despite the obiter dicta 

containing what is suggested to be a questionable analysis of the jurisprudence, the decision to give W 

a share of H’s bonuses until 2012, non-extendable, and core spousal periodical payments until 2025, 

extendable, cannot be criticised.  

 

The second case is JL v SL (No 2)  [2015] EWHC 360 (Fam). Mostyn J had already set aside the 

original order on account of H’s patent non-disclosure and was making a fresh order on her 

application for financial remedies.  One of the issues was whether W’s inheritance should be seen as 
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non-matrimonial property and whether the money which H received from the sale of the shares  he 

failed to disclose was a post-separation accrual. After carefully considering the law on non-marital 

property and post separation accrual  Mostyn J excluded the inheritance of £465,000 and the £586,334 

from the shares from the sharing principle. Whilst the decision on the proceeds of the shares might be 

open to some criticism, this paper is not directed to the difficult question of post separation accrual.  

After excluding the £465,000 and the £586,000 the matrimonial assets were £3,584,981 and these 

were divided equally. The result was that W received £1,792,491 from the marital assets, retained her 

inheritance of £465,000 and had an additional £650,000 in pension share giving her capital of £2,257, 

491 and resources of £2,907,491. In contrast H was left with capital of £2,378,491 and resources of 

£3,028,491. From his capital H had to pay W £100,000 in costs with consequential adjustment to their 

respective figures. 

 

After coming to his decision on a capital division  Mostyn J continued by considering whether W’s 

capital would meet her needs and did so by applying some relatively complex Duxbury calculations.  

After judgment W queried whether all the assumptions in the calculations were accurate and Mostyn J 

dealt with the queries in JL v SL (No 3) [2015] EWHC 555 (Fam). Fortunately, it is not necessary to 

consider the intricacies of that judgment. Suffice it to say that the capital division should enable W to 

meet her needs albeit with accelerating amortisation of capital. The question is whether meeting W’s 

needs meant that  the earnings of the parties were irrelevant.  W took a course of training after the 

marriage broke down, but had the modest earning capacity of £13,007 net. In contrast the evidence 

showed that H would earn between £71,000 net and £114,000 net pa. He was fifty two years old and 

would be able to work for at least a further eight years. If H and W, who are of similar age both retire 

in ten years’ time and the median figure for H’s earnings of £92,500 is adopted, he will earn £925,000 

and  W will earn £130,070. As the incomes of the parties during the foreseeable future is an express 

criterion in S25 (2)  it is suggested that the discrepancy of £795,000 warranted some adjustment; to 

reflect the words of the section. An adjustment of £397,500 would have been affordable and  making 

no adjustment at all leaves H in a significantly stronger position than W after a long marriage. Further 
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the decision is at odds with Kingdon v Kingdon [2011] 1 FLR 1409, which may or may not have 

been cited. Kingdon was another set aside case. When W’s claims were reconsidered she was 

awarded an additional £481,000. H then argued that the £200,000 she had already received as a clean 

break lump sum should be deducted. This was rejected on the basis that W received that “primarily 

reflective of a different feature (to need), namely that the husband was likely in the future to generate 

vastly greater earnings than was the wife”. (per Wilson LJ (as he then was) at para 47). 

 

Like Mr and Mrs McFarlane, Mr and Mrs JL met at university. Like Mr McFarlane, Mr JL qualified 

as an accountant, though he left private practice to pursue a successful career in the business sector. 

Unlike Mrs McFarlane, Mrs JL did not qualify as a solicitor but until the children were born she 

pursued a graduate career path. It might be argued, though it was not so argued before Mostyn J that a 

clean break order with an adjustment for earning disparity was within the compensation principle. 

Generally speaking compensation has not played much part in the law since Miller;McFarlane5.  As 

said above this may be because the word “compensation” is misleading. Any lawyer is likely to see a 

connection between compensation and damages; yet it would be repugnant, conduct apart, for a wife 

to receive “damages” from a husband who has maintained her and the children by working hard 

during the marriage. The emphasis should be on the decisions taken during the marriage. If, as in JL, 

W  has given up her career as a result of a decision taken by her and her husband it would be fair to 

take that into account. It is not a case of valuing the loss, but permitting the broad discretion in S25 to 

redress an imbalance of outcome arising the sharing principle and a needs analysis without wider 

factors being taken into account.  

 

																																																													
5 In Davis v Davis [1966] 3 WLR 1157 W received what was by the standards of the day a large lump sum as 
well as maintenance. W in that case was better known as the actress Dinah Sheridan and was at the peak of her 
career when she married H and she did not work during the marriage. The judgments refer to need, but the late 
Joseph Jackson QC, who was  junior counsel for W, used to say that W’s loss of her career was influential. This 
would suggest that, largely unarticulated, the concept of compensation has been around for many years.		
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Whether the point on compensation is valid or not the law of financial remedies is likely to go down  

another dead end if earnings are erased from the application of S25. As the trot through history shows 

consistent exercise of discretion applied to any relevant legislation may be the way to avoid dead 

ends. These arise if the courts forget the basics, the statute, and move straight to whichever gloss of 

the section is being applied  at the time of decision. Of course it is always difficult if you are standing 

at the crossroads  and every highway looks the same. That is why judges like to give direction, but 

history suggests that it is difficult to get it right next time.  

 

 

        Valentine Le Grice QC 

 

 

Post Script 

 

Street , referred to  in the fourth footnote, may not be much considered nowadays. In that case H 

estimated that his profit from his business as a coach maker was £250 pa “without exhibiting his 

books, or producing any sort of vouchers”. Sir John Nicholl concluded that H was “inclined to make 

the best, in (his) answers of his own case.” At first instance H had also made a misguided allegation 

of conduct against W; alleging that she had connived in their fifteen year old daughter eloping with a 

strolling player. The law may change but the stories do not. 

.   
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